
STATE OF }TEW YORK
STATE TAX COII}IISSIOII

In thc l,Latter of the Petltlon

of
:

THOMAS A}ID I,IARY FARRA\ITO
3

For a Redetemination of a lleflclency or
a Refirnd of Personal Income 3
Taxee under Arttcle(s) 22 of the
Tax law for the (Vear(s) 196l :

ATFII}AVIT OT }ilItlilE
OF TOTICE OT DECISION
Btr (CERTTTTEL) HtIr,

State of Nenr York
County of Albany

I,ynn Wilson e belng duly ewornl depoees and aayr that

she is an employee of the llepartnent of Taxatlon and Flnanecr ovcr 18 yeare of

agel and that on the2Tth day of iluly , L9 72, shc eervcd the wlthh

lfotice of Decielon (or DeEeml.natlon) by (ccrttfted) nall upo! THOMAS zu{D

MARY FARRANTO (representatlve of) the petttloner tn thc rlthln

proeeedingl by mcloslng a tnre eopy thereof ln a seeurely sealed poatpal.d

wrapper addreeeed as foILoHs: Thomas and Mary Farranto
236L B2nd Street
BrooklYn, New York LL2L4

and by depoeltlng sme enclosed Ln a postpal.d properLy addreeced rrapper ln a

(post office or offlclal deposttory) under ttre excluglvc care and cuetody of

the llnlted States Pogt Offtce Depar{ncnt ntthin the State of lfer York.

firat deponent firrther Bays that the sald addreasee ie thc (reproacutatlve

of) petltl.oner herel.n anil that the address set f,orth on aald rrrppelr fu the laet

known address of the (rep:reeentatl,vc of thc) petltl.oner.

Sworn to before ne thls



STATE OF }IEI{ YORK
STATE TAX CO}IHISSION

In the l{attcr of the Petltlon
3

of
:

TIIOMAS AATD MARY FARRANTO
:

For a Redetermlnatlon of a l}eftcl.ency or
a Refund of Personal Income 3
Taxes under Article(s) 22 of thc
Tax law for the (Year(s) 1961 :

AFFIDAVIT OT UAILITG
OF ilOTICE OT DECISIOX
BY (CERIITTED) r{AIr,

State of lfer York
County of A1bany

Lynn wilson r belng duly ewornr depoees and eaye that

she is an employee of the llepartment of Taxatlon and Fl.nanccr ovcr 18 years of

agel and that on the 2TLhday of July t L9 72, ehc rervcd the withh

NotLce of Decislon (or DetemLnatton) by (ccrtlfled) nall upon AUERBACK & BUCK

(relnesentatlve of) the petltloner ln thc wlthln

proeeedingl by engloelng a true eopy thereof ln a eeeurely eealed poetpal.d

wrapper addressed as follors: Auerback & Buck
310 Madison Avenue
New York, New York 10017

and by dePosltlng sme enclosed in a postpald properly addressed rrapper ln a

(post offl.ce or offlclal deposttory) under the exclucive care and eurtody of

the Unlted States Poet Offlce Depar{ncrrt wlthln the gtate of lfo York.

Ttrat deponent firrther Bay$ that the sald addresaee la the (reprerertatlve

of) petttl.oner herel.n and that the addrese eet forth on aai.d rrapper le the laet

known address of the (representatl,vc of thc) pctltloner.

Sworn to before ne thls

27th dayrf July , L97Z
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Please take  no t ice  o f  the  o f
the  Sta te  Tax  Commiss ion  enc losed herewi th .

$ lgse  take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )
of the Tax Law any proceeding

in court  *om$f an adverse declsion must be commenced
wi th in  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is ion  or
concern ing  any  b ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very

H e a r i n g  O f f i c e r

cc  Pet i t loner '  s  Representa t ive
Law Bureeu

STAIE tAr CoMxt53tor{

lrEAl|lac ul{rT

EOf,ARD NOOK

SECiETARY TO
c0MMr93 tox

ADOiE3S YOUR iEPLY TO

truly yours  t



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

THOMAS AIID MARY FARRANTO

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the  Year  1961 .

DECISION

Thomas and Mary Farranto f i led a petit ion for a redetermination

of  a  def ic iency in  personal  ineome tax under  Ar t ic le  22 of  the Tax

Law for  the year  1961.  In  l ieu of  a  hear ing the pet i t ioner  agreed

to submit the controversy solely on the f ire of the rncome Tax

Bureau.  Such f i le  has been duly  examined and considered.

ISSUES

TLre issues in  th is  case re la te to  (A)

of amounts received under a claim of r ight

neg l i gence .

the

and

inclusion in income

(B) a penal ty  for

FINDINGS OF FACT

1. PetiLioner, Thomas Farranto, is a laborer employed by a

fami ly  construct ion f i rm.  Pet i t ioners dec lared no income for  1961

for New York purposes. Tlrey had reported adjusted gross j-ncome of

f4 ,  I80.00 to  the Federa l  author i t ies

2.  In  L962,  pet i t ioner ,  Thomas Farranto was ind ic ted for

receiv ing s to len goods in  1961,  namely two U.S.  Government  bonds

on  wh ich  he  had  fo rged  the  owner ' s  s igna tu re  and  so ld  fo r  $20 ,388 .25 .

He p leaded gui l ty .

3 .  I n  1963 ,  T l romas  Fa r ran to  made  res t i t u t i on  o f  t he  $20 ,388 .25 .

4.  In  1965,  the Federa l  author i t ies determined that  pet i t ioners

had income for  1961 in  the amount  of  $20,388.25 f rom a " f raudulent

scheme or  dev ice" .  T l rey a lso determined that  pet i t ioners suf fered
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a capi ta l  loss in  the amount  of  $622.OL and found a resul t ing adjusted

gross income of  $23,946.24 and af ter  a  s tandard deduct ion and s ix

personal  exempt ions,  a  taxable income of  $L9,346.24.  The addi t ional

assessmen t  wh ich  resu l ted  the re f rom,  $5 ,057 .72 ,  was  c red i ted  on

pet i t ioner 's  1963 Federa l  income tax pursuant  to  sect ion L34L(b)  (1)

of the Internal Revenue Code.

5.  The Federa l  author i t ies or ig ina l ly  asser ted a penal ty  for

fraud. However, at the instance of the taxpayer this was reduced

to a penal ty  for  negl igence.

6.  The Not ice of  Def ic iency in  issue is  dated May 25,  L97O.

The def ic iency is  in  the amount  of  $L,269.62 wi th  a 5% penal ty

amount ing to  $63.48 under  sect ion 685(b)  of  the Tax Law,  and in terest

o f  $617 .85  f o r  a  t o ta l  o f  $1 ,950 .95 .

CONCLUSIONS OF I,AW

A. The income in  d ispute is  correct ly  inc lud ib le  in  Federa l

adjusted gross income by reason of  hav ing been received under  a c la im

of  r ight .  Under  sect ion 6L2(a)  of  the Tax Law,  i t  is ,  therefore,

also includible in New York adjusted gross income. Neither the Federal

nor the New York tax laws provide for the exclusion of such amounts

merely  because of  events in  a fo l lowing year .  (See Pet i t ion of  Kass,

S .T .C .3 -15 -71 ,  C .C .H .  N .Y .  S ta te  Tax  Rep .  599 -371 . )  The  Fede ra l

author i t ies made an adjustment  for  1963,  a year  which is  not  here in

issue.  In  any event ,  such an adjustment  could not  be made under  the

New York  s ta tu te .  (See  a l so  Pe t i t i on  o f  Church i l l ,  S .T .C .  L2 -3L -7O,

C .C .H .  N  Y  S ta te  Tax  Rep .  599 -308 . )

B.  The negl igence penal ty  is  proper ,



The pet i t ion is  denied

w i th  such  i n te res t ,  L f  d r l l r

Tax Law.

3 -

DECISION

and the deficiencY

as may be due under

is aff irmed together

sect ion 684 of  the

DATED: AlbanY, New York

{)r.J,/ ,r 7 / /7 22 ,
/ / /

STATE TAX COMMISSION

T\'\"tIt" lf.*
COMMISSIONER

COMMISSIONER

COMMISSIONER


