
STATE OF NEId YORK
STATE TAX COM}IISSION

In the ldatter of the Petitton

of
HARRY C. COPELA$ID, JR. AND IIIARGERY: S.

COPELASID, his wife
:

For a Redeterrnination of a Deficiency or
a Refund ofpersonal Income & Unincorporated
Taxes under Art icle(s) ZZ & 23 of the 

-Business

Tax Law for the (Vear(s) fgO+ :

ATFIDAVIT OF MAITIIIG
OF }IOTICE OP DECISION
BY (CERTIFIED) HAIL

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Financel ov€r 18 years of

ager and that on the 24th day of February , L9 72, she served the wlthln

Notice of Decision (or Determination) by (eertlfied) mall upon Harry C. Copeland, Jr.

and Margery S. Copeland (representatl.ve of) the petitioner in the wlthin

proceedinBr by enclosing a true copy thereof in a seeurely sealed postpald

*rapper addressed as rorlow", fi3ff:ri'rl"tii3t3;uo'' 
and

I7L7 Pennsylvania Avenue, N.W.
Washington,  D.C.

and by deposlting sane enclosed in a postpaid properly addressed wrapper In a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Poet Office Department withln the State of Ietr York.

that deponent ftrrther says that the said addressee ie the (representative

of) petltloner hereln and that the addreas set forth on said r{rapper ia the last

known address of the (repreeentatlve of the) petitLoner.

Sworn to before me this

24Eh 9.e.y of February , L972.
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STATE OF NEW YORK
STATE TAX COMNISSION

In the Matter of the Petitlon

of
HARRY C. COPEI,AND, JR. ATID MARGERY: S. ATTIDAVIT OF I,IAIIING

COPELAND, his wife OF NOTICE OF DECISI0N
: BY (CERTIFIED) HAIT,

For a Redetermination of a Deficiency or
a Refund of personal Income A Unincorporated
Taxes under Art icle(s' l  ZZ & 23 of theBusiness
Tax Law for the (year(s) fgOa :

State of New York
County of Albany

Martha Funaro e being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 24-ii}rday of February , Lq 72, she served the wlthin

Notice of Decislon (or Determination) by (eerttfied) mail upon Donald R. Osborn

(representatlve of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Donald R. Osborn

;("*:ll'3#:"i 
cromwe 1 I

and by deposltlng same encl.""H"y" I"n*'.olt"f nl8#r, addressed wrapper ln a

(post office or official deposltory) under the exclugive care and cuatody of

the Unlted States Post Office Department withln the State of lfew York.

That deponent firrther says that the said addressee ia the .(representative

of) petttLoner herein and that the addrees set forth on said wrapper is the laat

known address of the (representatlve of the) petitr.oner.

Sworn to before me this

24Eh day of February , L972.



STATE OF NEW YORK
STATE TAX COM}IISSION

In the Matter of the Petitlon

of
HARRY C. COPEI,AI{ID, JR. AFT]DAVIT OP MAILING

OF NOTICE OF DECISION
BY (CERTTFTED) r{AIr:

For a Redetermination of a Deficiency or
a Refund of Unincorporated Businesq
Taxes under Article(s) 23 of the
Tax Law for  the (Year(s)  1960,  196I ,  j f62 & 1963

State of New York
County of Nbany

Martha Funaro, being duly sworne deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 24Eh day ofFebruary t L9 72, she served the wlthin

Notice of Ilecision (or Determlnation) by (eertified) mall r.rpon Harry C. Copeland,
ilr.

(representatlve of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as fol-lows: Harry C. Copeland, Jr.
1717 Pennsylvania Av.enue
Washington,  D.C.

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Departnrent wlthln the State of lfew York.

That deponent further says that the said addressee ie the (representative

of) petltl.oner herein and that the address set forth on sald r{rapper ig the lact

known address of the (representatLve of the) petitloner.

before rne this

of February , L9-72.

Sworn to



STATE OF IIEI{ YORK
STATE TAX COMXISSION

In the Matter of the PetiElon

of
HARRY C. COPELASTD, JR.

For a Redetermination of a peficiency or
a Refund ofUnincorporated Business

AFTIDAVIT OF MAITING
OF NOTICE OF DECISTON
BY (CERTIFIED) I,TAIT,

Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1960, 1961,2 1962

& 1963

State of New York
County of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 24Lh day of February , Lg 72, she served the wlthln

Notice of Decision (or Deterrninatlon) by (eerttfied) mail upon Donald R. Osborn

(representatlve of) the petitioner in the wlthin

proceedingt by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Dona1d R. Osborn

i6"rSlitln:"t 
cromwell

New York, New York
and by deposlting same enclosed in a postpaid properly addressed wrapper ln a

(post office or official depository) under the exclusive care and cuatody of

the Unlted States Post Office Department withln the State of l{ew York.

Ttrat deponent further says that the said addressee ie the (representative

of) petltioner herel.n and that the address set forth on sald i{rapper ig the laet

known address of the (representatl.ve of the) petitioner.

Sworn

2AEh

to before me this

day of February , L972.
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STATE OF NEW YORK
st^tE ttr coMMtS3tor{

HEAiI I IG UTIT

EDTARO ROOK

9ECiETAIY TO
coMLtSStox

AOOiESS YOUN REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R € S I D E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Petitioner's Representative
Law Bureau

l&*rnr1 llr

brry G. Stdrrl, tt. rl
lrrgrry 3. Cop.lal
1?f? fsilrlnn|'r frnrep l.l.
h$f.agh. n.€"

lrrt &. I lrt. Snrfretl

Please take notice of the FfCl,ftOff
the State Tax Commission enclosed herewith.

Please take further notice that pursuant'to ilCttff 6tO f ?tl
the Tax Law any proceeding in court to review an ailveise decision
must be commenced within { n11Lf after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

OF TAXATION AND FINANCE
BUILDING 9, ROOi 2I4A

STATE CA}IPUS
ALBAITIY. N. Y. t2226

AREA CODE 518

457 -2655 ,  6 ,  7

Ltftlf AlbanY, New York

lrtt

Very truly yours,

ru
frrw t" tnm

HEARING OFFICER

of

AD-1.72 (7/7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HARRY C. COPELAIilD, JR., AIID
IUARGERY S. COPELAIID, his wife

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 and Unincorporated
Business Taxes under Art icle 23 of the
Tax Law for the year L964.

DECISION

In the Matter of the Petit ion

of

HARRY C. COPELAIilD, JR.

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the years 1960,  L96L,  L962 and 1963.

DECISION

Ehe taxpayers petitioned for a redetermination of a deficiency

or for refund of personal income taxes under ArLi.cLe 22 of the Tax

Law for the year 1964. In add.ition, the taxpayer, Harry C. Cope1and,

Jt.t  peti t ioned for a redetermination of a deficiency or for refund

of unincorporated business taxes under Art icle 23 of the Tax Law

for the years 1960, L96L, L962 and 1963. A formal hearing was held

in the off ices of the State Tax Commission, in the City of New York

on May 3, L967. fhe petit ioners appeared through Sull ivan C

Cromwel l ,  Esqs,  (Donald R.  Osborn,  Esq.  ,  o f  Counsel ) .

ISSUES

The issues in this matter are whether: (a) post-terminal

commissj-ons on insurance procured by the petitioner, Harry C.

Copeland, Jt.t  are subject to unincorporated business tax, (b)

commissions earned on insurance procured by the petitioner

Harry C. Copeland, .Tr. e ds an agent for a company, of wtrich he
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was president, are subject to unincorporated business tax, and

(c) commissions received by the petit ioners after ceasing to be

residents of New York are subject to personal income tax and

unincorporated business tax.

FIIIDINGS OF FACT

1.  The pet i t ioner ,  Harry  C.  Copeland,  Jr . t  dur ing the per iod

Apri l  15, 1950, through May 31, 1959, was a general insurance agent

under contract with Massachusetts Mutual Life Insurance Company

("Mass Mutual" )  in  the area of  Syracuse,  New york.

2.  From June 1,  1959,  through March 15,  L954,  Mr.  Copeland

was president of H. c. copeland & company, rnc. (the "company"),

which was a New York Corporation and general agent of Mass Mutual

in the New York City area. In ad.dit ion to being president of the

Company, Mr. Copeland was an insurance agent under a career gontract

with the Company executed on June 1, 1959. On March 31, L964,

petit ioner terminated his New York residency, and thereupon resided

in  Wash ing ton ,  D .C .

3. During the years 1960 through L964, petit ioner continued

to receive commissions on insurance written prior to the termination

in May, 1959, of the 1950 contract with Mass l{utual, He also

received a salary as president of the Company, commissions earned

on insurance sold as an agent for the Company, and other fees and

commissions,

4. During the period, Mr. Copeland operated the Syracuse

Agency, he was subject to and paid New York unincorporated business

taxes. Petit ioner did not f i le unincorporated business tax returns

for the years 1960 through L964.

5. Commissions received and renewal commissions earned as an

insurance agent with the Company were not subject to withholding
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taxes, social security or unemployment insurance. Petit ioners

fi led Schedule ' tC" with their Federal tax returns for each of the

years in question. These schedules l isted business deductions

ranging in  amounts of  $LL,437.72 for  the year  1964 to $42,935.92

for the year 1960. These deductions included expenses for i tems

such as salaries, interest on business indebtedness, depreciation,

taxes on business property, commissions, legal and professional fees,

promotions and entertainment, off ice expenses, business travel and

business dues.

6. The petit ioners have fai led to prove that the usual charac-

terist ics of an employer-employee relationship existed between the

Company and Harry C. Copeland, Jt.,  during their period of associa-

t i on .

7 .  on  May  2n  L966 ,  No t i ce  o f  De f i c i ency ,  (F i l e  No .  3 -3633615)

was issued against  the pet i t ioner ,  Harry  C,  Copeland,  Jr . ,  in  the

amount  of  $8,091.10 p lus in terest .  fh is  def ic iency was based upon

a determination that commissions received during the years L96O,

L96L, 1962 and 1963 were subject to unincorporated business tax.

8.  On September 26,  L966,  Not ice of  Def ic iency,  (F i le  No.

29229313) ,  was issued against  the pet i t ioner ,  Harry  C.  Copeland,  J t . ,

in  the amount  of  $1,943.96 p lus in terest .  This  def ic iency was based

upon a determination that commissions received during the year 1964

were subject to unincorporated business tax. In addit ion, Notice of

Deficiency, (tr ' i le No. 29229313) was issued against the petit ioners,

Harry C. Copeland, Jr.,  and Margery Copeland, his wife, in the amount

of  ;2 ,4L2.83 p lus in terest ,  ho ld ing that  commiss ions received dur ing

the period Apri l  l ,  L964, to December 31, L964r were subject to

personal income tax.
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DECISION

A. Commissions based on insurance written while an agent for

Mass Mutual were subject to the unincorporated business tax, payable

in the year the commissions were received-

B. Commissions based on insurance r,rrritten wtrile an agent for

the Company were subject to the unincorporated business tax, payable

in the year commissions were received.

C. Commissions received by the petit ioners during the period

Apri l  1, L964, through December 31, L964, were earned income derived

from New York Stat,e sources and are, therefore, subject to New York

State personal income tax and unincorporated business tax.

D. The petit ionp. are, therefore, denied and the Notices of

Def ic iency,  ( f i te  No. 's  3-3633615 and 2922! f131 are susta ined '

together with such interest as may be lawful ly assessed.

DATED: Albany, New York
/-1

7:tj^'.* v-e4 /?7*
,/

STATE Tru( COMMISSION

\ .  \ ?

V\\ffiJ \L\,*"^--
COMMISSIONER
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17, AVENUE MATIGNON, FAFIIS 6E

T E L E P H O N E T  3 5 9 - O e - O O

T E L E X : 2 4 9 7 0

PARIS

SULLI\TAN & CROMWEIL

NEW YORK TELEPHONE: l2l2l  A22-AIOO

TELEX. 62694

CAtsLE ADDRESS: LADYCOURT, NEW YORK

aso PA;-AVENUE
NEW YORK IOOIT

4g'%il9,ru2'/6r%4///dt
March

l

3 ,  L972

State Tax Commission,
Department of Taxation and Finance,

State Campus,
Albany,  New York L2226

Attention: Edward Rook, Esq.
Secretary to Commission

*"' l? $1?#"El'6"35r113,"311""""
Dear  S i r s :

I  re fer  to  your  le t ter  o f  February 24,  L972

enclosing your decisions in the above matters. The

decisions were against the petit ioners on al l  issues.

We strongly urge you to reconsider your

decision (Decisiorr A, page 4) that insurance commissions

received by petit ioner Harry C. Cope1and, Jr. in the

years 1960 through L964 in respect of insurance written

prior to May 1959 are subject to unincorporated business

tax. In May 1959 the business in respect of which these

commissions were received was l iquidated and ceased to be

a "business . engaged in or being l iquidated" by the

petit ioner within the meaning of Section 703 of Art icle

23 of the Tax Law. Your decision correctly describes

ttrese commissions as "post-terminal commissions" since

Lhey were received after the l iquidation of the business

conducted by the petit ioner prior to May 1959.

The petit ioners! case is substantial ly the same

as Levendecker v. State Tax Commission, 11 App. Div. 2d.



State Tax Commission -2 -

747,  2Ot  N.Y.S.  2d,  437 (3d Dept . )  a f f i ' rmed wi thout  op in ion '

9  N .Y .  2d ,  707  |  213  N .Y .S .  2d ,  454  (1961)  -  I n  t t r a t  case  the

State Tax Commission sought to strbject to unincorporated'

business tax commissions paid by an insurance comPany in

the years L952 through 1955 to the estate of a partner in

a general agency which had been terminated in L949.

Leyendecker held that such commissions were not subject to

the unincorporated business tax since no unincorporated

business was being engaged in or being l iquidated in the

vears in which the commissions were received

The'fact that, after May 1959 petit ioner Harry C'

Copeland, Jr. was employed as an ordinary insurance agent

by a different company has nothing whatsoever to do wittt

commissions that were attributabte to the business discon-

t inued in May 1959. That employment represented a wholly

new undertaking under a new and different contract in a

different part of New York State. I t  contributed nothing to

the generation of the commissions received in respect of

the business discontinued in May 1959. Assuming arguendo

thaL this new undertaking was an unincorporated businesst

the commissions attr ibutable to periods prior to May L969

were not taxable income of that unincorporated business

within the meaning of Section 701 of Art icle 23 of the Tax

Law.

Very truly yourst


