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Any inquiries conceming the computation of tax due or refund allowed
in accotdance with this decision or concerning any other matter telat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

y,2r,y4^/4r'
llt l l. tftilt
HEARING OFFICER

,m f" ff n$ffir &.rsrr
c'-b iffiqr l. 44,
i9 hcrer ftrrt
h fril*,, h tililr xoffit

mr h* H frr, *l&rrrf

Please take notice of the gftrelK of
the State Tax Commission enclosed herewith.

Please take further notice that putsuant to l|trttn !?t
the Tax Law any proceeding in court to review an adverse decision
must be commenced within f$ Stf
the date of this notice.

Petitioner's Representative t--
Law Bureau

AD-1.L2 (7 /7O)
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STATE OF NEId YORK

STATE TA)( COI'MISSION

In the llatter of tJ:e Application

o f

' JOIil{ M: and ATHINA CARRAS

for Revision or for R€fund of Personal
Income Taxes under Art icle 16 of the
Tax raw for  the Year  1956.

DETERMINATION

.Tohn I"t.  and Athina Canras f i led an application under section 374

of the ?ax Law for revision of an assessment of personal income

taxes under Art icle 16 of the Tax Law for the year 1956. Sai.d,

application was denied and a trearing was demanded and duly held

before Nige1 G.  Wr igt r t ,  Hear ing Of f icer ,  on June 22,  L97L,  at  the

off ices of the State Tax Commission, 80 Centre Street, New York City.

Anthony N. Zoek, Esq. represented the applicants. Edward H. Best,.

Esq. ,  (Francis  X.  Boylan,  Esq. ,  o f  Counsel )  represented the Income

Tax Bureau. The record of said hearing has been duly examined. and

considered..

ISSUE

The issue in

upon audit changes

this ease is t jre

proposed ]ry the

FINDTNGS OF

val id i ty  o f  an assessment  based

Federal Government.

FACT

1.  The appl icant ,  Mr.  Carras,  was the so le s tockhofAer l f

Tini Steamship Co., Inc., which was later renamed Ocean Tankers,

Inc. ,  a  Delaware Corporat , ion.

2.  Ocean Tankers,  Inc.  owned as i ts  pr inc ipa l  asset  a l l  o f

the stock of Ocean Drterprises Co., Irtd. a Liberian corporation,

which had a book va lue and.  cost  bas is  to  ocean Tankers of  $178,893.16.

In  Sep tember ,  1956 ,  Ocean  Tanke rs '  o the r  asse ts  to ta led  $48 ,850 .00 .
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r t s  l i ab i l i t i es  to ta led  $617 ,gLz .OO o f  wh ich  $615  ,496 .OO was

due to J.M. Carras, Inc. As so computed, tt iere was a deficit

o f  $390 ,168 .00 ,

3.  Ocean f r r terpr ises Co. ,  L td.  owned.  as i ts  pr inc ipa l  asset

a ship, the S.S. Christ ine, later renamed Alexandra. TLre nature

of i ts other asse.ts and, ttre l iabi l i t ies are not in evidence.

4 .  I n  Ap r i l ,  1956 ,  t he  sh ip  was  so ld  fo r  g I ,02O,OOO.OO w i th

del ivery to  be made in  Ju1y,  1956.  On July  20,  1956,  appl icant

paid the sum of  $6I6,673.L7 to .1. .M.  Carras,  Inc.  by a check,  a

copy of which is in evidence and which al legedly represents repay-

ment  of  the l iab i l i t ies of  Ocean Tankers,  Inc.  On August  20,  1956,

Ocean ftrterprises f i led. a cert i f icate of dissolution in Liberia

but i ts assets $/ere not distr ibuted unti l  October 17, 1956. On

September 19,  1956,  Ocean Tankers had formal ly  d issolved.

5.  On i ts  tax return for  1956,  appl icant ,  Mr.  Carras,  repor ted

a l iqu idat ion d is t r ibut ion of  $401,266.66 on h is  shares of  Ocean

Tanke rs ,  I nc .  and  a  cos t  bas i s  o f  $1 ,250 .00  f o r  a  ga in  o f  $400 ,016 .66 .

Applicant reported no transaction with respect to Ocean S:terprises,

Ltd.  He d id repor t ,  another  ga in of  $352,225.71 wi th  respect  to  an

Oro Navigation Company but that does not appear to be in dispute.

T l re  to ta l  cap i ta l  ga ins  repo r ted  were  $752 ,242 .37 .

6.  A Fed.era l  def ic iency not ice was issued on December 16,  Lgsg,

showing a net deficiency of $272,A64.40 aeseseed against applica.rrt

not as the princitral taxpayer but as a transferee of Ocean Tankers,

Ltd. This deficiency notice found that Ocean Tankers had realized

a caPital gain on the l iquidation of i t ,s subsid.iary Ocean Eaterprises,

Co. ,  L td.  computed.  as fo l lows:  L iqu id.at ing d iv idend,  9J- ,26 '7,L5O.76

less  t he  cos t  bas i s  o f  $178 ,893 .16  f o r  a  ne t  ga in  o f  91 ,098 ,257 .6A .

t
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7.  The appl icant  contested the Federa l  def ic iency in  the

U.S.  Tax Cour t  by a pet i t ion dated March 11,  1960 c la iming in  par t

that  the l iqu idat ion of  Ocean Eeterpr ises. in to Ocean Tankers was

not  taxable by reason of  I .R.C.  sect , ion 332,  that  there would be

no gain to Ocean Tankers, since Ocean Tankers was l iquidated

under  a p lan to  which I .R.C.  sect ion 337 appl ied,  and that  Ocean

Tankers had been previously l iquidated so that applicant owned

the shares of Ocean &rterprises at the t ime the latter was l iquidated.

8.  A Fed.era l  def ic iency not ice dated March I8 ,  1960 issued

against  appl icant ,  t l r .  Carras,  found a correct  capi ta l  ga in of

$1 ,057 ,656 .18  and  co r rec t  o rd i na ry  i ncome  o f  g12 ,840 .74  wh i ch

resu l ted  i n  add i t i ona l  o rd ina ry  i ncome o f  $1 ,50O.0O and  add i t i ona l

capi ta l  ga in of  $305,4L3.8I  over  the amounts shown on t t re  return.

This  def ic iency not ice is  not  in  ev idence,  but  is  re ferred to  by a

later undated. Federal audit statement which is in evidence. Ttr is

audit statement recites the above f igures from the March 18, 1960

def ic iency not ice and f inds addi t ional  capi ta l  ga ins by reason of

the  cons t ruc t i ve  rece ip t  o f  $616 , .673 . I7 .  Th i s  resu l t s  i n  a  to ta l

co r rec ted  cap i ta l  ga in  f i gu re  o f  $L ,674 ,329 .33 ,  f o r  a  to ta l  add i -

t ional  capi ta l  ga in of  $922,086.96 over  that  shown on the return

( I f  a l l  o f  th is  was at t r ibut ,ab le to  t ransact ions re la t ing to  Oeean

Tankers, then the total capital gain on such transactions as found

wou ld  be  $ I ,322 ,L03 .62 . )  T lee  de f i c i ency  i n  t ax  found  by  the -aud i t

s tatement  was $230,885.37.  There is  no reference in  th is  audi t

s tatement  to  the d.ef ic iency not ice of  December L6,  1959.  There

is  no ind. icat ion that  th is  l iab i l i ty  was that  o f  a  t ransferee.

g.  Appl icant  pa id a Federa l  assessment  by a check for

$307 ,495 .O3 ,  cov .e r i ng  bas i c  t ax  o f  $230 ,885 .37  and  i n te res t  o f

$76 ,609 .66 .  T t r i s  i s  c lea r l y  an  acqu iescence  to  the  f i nd ings  o f

the Federal aud,it  statement referred to in paragraph seven.
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10.  The not ice of  addi t ional  assessment  for  New york personal

income tax,  here in  issue,  is  dated Decembei '19,  1967,  and f inds

add, i t ional  normal  tax of  $105.00 on addi t ional  ord inary income of

$1,500.00 '  which is  not  here d isputed,  and a lso f ind.s  addi t ional

cap i ta r  ga ins  tax  o f  922 ,273 .04  on  add i t i ona r  cap i ta r  ga ins  o f

$922 ,086 .95 .  T t r f s  assessmen t  i s  c lea r l y  based  upon  the  Federa l

audit statement referred to in paragraph seven and was issued

after the fai lure of applicant to anse,,er a letter reguesting.

further information as to Federal ehanges.

11.  The taxpayer ,  Mr.  Carras,  takes the posi t ion in  h is

application that the New York assessment is explained, by two items

which he attempts then to exprain away. He states that he received

$1,3L4,5o9.22 on l iqu idat ions and that  proper  deduct ions f rom th is

f igure would inc lude $516,673.L7 in  l iab i l i t ies assumed,  and paid

$305 ,495 .03  i n  Federa l  t axes  pa id  as  a  t rans fe ree  on  beha l f  o f  a

l iquidated company. This resurts in a net amount rearized, on

l i qu ida t i ons  o f  $392 ,34L .02 .  s ince  he  pa id  New yo rk  tax6s  on  a

computed '  ga in of  $4O,266.66,  he a l leges there is  no addi t ional  tax

due-  lh is  explanat ion has been made only  wi t \ , re ference.  to . the

t ransferee assessment  of  December L6,  1959.  I t ' l .s  hef€by found

that  for  lack of  ev idence,  the sa id t ransferee not ice 'has no

relevance to the audit statement on which the.|. lew york.def icierrcf*.,*r.

was based,  that  the $305,4gs.03 was paid on behal f  o f  Bppl icant
personally and, not as transferee, and that the applicant was in

cons t ruc t i ve  rece ip t  o f  t he  $616 ,673 .L7  i t em.

CONCLUSIONS OF LAW

A. Tt re addi t ional  assessment  here

I t  is  based upon Federa l  aud. i t  f ind ings,

has been made as to the nature of those

that  those f ind ings have 'been at tacked,

has been of fered.  Appl icant  has fa i led

in issue must  be susta ined.

no aderquate explanation l

f indings and, to the extent

no proof of their error

to  produce suf f ic ient
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documentation to directly explain the Federal audit statement on

which the New York assessment  is  based and h is  fa i led to  produce

any proof  that  such audi t  s ta tement  is  incorrect .  Appl icant 's

attempt to explain and prove his posit ion indirectly by attempting

to match f igures of unknown origin which are not in fact identical

on the basis  of  in ferences ancl  assumpl ions and wi thout  a  fu l l

analys is  and reconci l ia t ion of  those f igures amounts to  mere

speculation. He has no! e>q>lained why direct documentation of

h is  asser t ions is  not  avai lab le.  In  such a case,  ind i rect  argument

to be adequate would have to  exc lude a l l  poss ib i l i t ies unfavorable

to the applicant. In this case where there has been complex mult, i-

corporate t ransact ions and where tJ :e poss ib i l i t ies of  mul t ip le

assessments s temming f rom the same t ransact ions have been expl ic i t ly

put in issue at the Federal level, the explanation and proof offered

is  complete ly  inadeguate.

DETERI{INATION

The appl icat ion is  denied.  TLre not ice of  assessrnent  in  issue

is aff irmed and is due together with such interest, i f  dny, as may

be due under  sect ions 376 and 377 of  the Tax Law.

DATED: Albany, New York
November 29, L972

STATE TA>( COM},ISSION

1,-*'-*'-e'*n,u-
coM-t'lr.ssroNER

\r.m- \C,*-^---
cor4MrssroNER

t

ISSIONER


