
STATE OF }IEW YORK
STATE TAX COMHISSION

In the l'latter of the Petltion

of

PAUL BURGER & SYLVIA BURGER :

:
For a Redetermination of a Deflciency or
a Refund of personal Income * Unincqrporated
Taxes under Art ic le(s) ZZ & 23 of the gusiness
Tax Law for the (year(s) 196l & L962 z

AFFIDAVIT OF MAILING
OF IIOTICE OT I}ECISTON
BY (CERTTFTED) HArt

State of New York
County of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 30th day of March , Lg 72, she served the within

Notice of Decision (or Determination) by (eertified) maLl r.lpon Paul Burger &

Sylvia Burger (representative of) the petitioner in the wlthin

proeeedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: paul & Sylvia Burger
L92-O4 E.  71 Crescent
Fresh lvtreadows, New york

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposl.tory) under the exclusive care and cuatody of

the Unlted States Post Office Department withln the State of Nen York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitloner herel-n and that the addrees set forth on said lrrapper ig the last

known address of the (representatlve of the) petltloner.

Sworn to

3Oth day

before me this

of March r 1972.



STATE OF NEW YORK
STATE TAX COMNISSION

In the i{atter of the Petition

of

PAUL BURGER & SYLVIA BURGER

:
For a Redetermination of a Deficiency or
a Refund 66 Personal Income & Unincgrporated
Taxes under Art icte(s) 22 & 23 of the Business
Tax Law for the (Year(s) fgOf & Lg62 !

AFF]DAVIT OF MAILING
OF NOTICE OT DECISIO}I
BY (CERTTFTED) lrAlr

State of New York
County of Albany

Martha Funaro, being duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 30th day of March , 19 7{ she served the wlthin

Notice of Drecision (or Determination) by (eertified) mall upon Rr:ben Sasanow

(representatlve of) the petitioner in tbe wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Ruben Sasanow

;6"d:;"i8[,.,::::I""n
and by depositing same encro""aT?*ui".ik"il"HJi?:fr addressed wrapper rn a
(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of ilew York.

That deponent firrther says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said i{rapper is the laat

known address of the (representative of the) petittoner.

Sworn to before me this

30Lh day of March ,  I 97Z



DEPARTMENT

STATE TAX COMMISSION

, N O R M A N  F .  G A  L L M A N ,  A C T I N G  P N E S I D E I I T

A .  B F U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATTON AND. FINANCE
BUILDING 9, ROol,| 2l4A

STATE CAMPUS
ALEAI{Y, N. Y. t2226

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

Hntgdl I Albany, New york

Grrdr 3$r f9?t

hul t sylvLa *a*T;r
"l??-$4 I. 7L gfgscffit
SrsA Indsrl. Ir ffi

nrr lf,t r lrhr

Please take notice of the
g;gnffi$r 

of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to I8*dtJ'On; 6NO E ?t1
the Tax Law any proceeding in court to rgrview an adverse decision

must be commenced within 
- 

'{' HOilth* after

the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly youts,

lhul Sn Oobum
HEARING OFFICER

Petitioner's Representative
Law Bureau

STATE TAX COMMtSSto t l

HEAimG UXt l

E O U A R D  R O O K

SECNE'ARY TO

coMMt9ttotl

ADORESS YOUi iEPLY IO

AD-1.r2 (7 /70)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

PAUL BURGER AND S]'LVIA BURGER

for  Redeterminat ion of  Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law
fo r  t he  Years  1961  and  1962 .

DECISION

Pet i t ioners,  PauI  Burger  and Sylv ia  Burger ,  have f i led a pet i t ion

for  redeterminat ion of  def ic iency or  for  re fund of  personal  income

and unincorporated business taxes under  Ar t ic les 22 and 23 of  the Tax

Law fo r  t he  yea rs  1961  and  1962 .  ( r ' i l e  No .  2 -64L632e) .  A  fo rma l

hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commiss ion,  80 Centre Street ,  New York,

New York  on  January  18 ,  L972 ,  d t  1 :15  P .M.  Sasanow a  Gurev i t ch

by Reuben Sasanow appeared for petit ioners. Saul Heckelman,

Esq.  (Francis  X.  Boylan,  Esg.  o f  Counsel )  appeared for  the Income

Tax Bureau.

ISSUE

Did pet i t ioner ,  Paul  Burger 's  se l l ing act iv i t ies dur ing the

years L96L and L962 const i tu te the carry ing on of  an unincorporated

bus iness?

FINDINGS OF FACT

1.  Pet i t ioners,  PauI  Burger  and Sylv ia  Burger ,  f i led New York

State income tax res ident  re turns for  the years 1961 and 1962.  They
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did not  f i le  New York State unincorporated business tax returns

fo r  sa id  yea rs .

2.  On September 13,  1965,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioners,  Paul  Burger  and

Sylvia Burger, imposing unincorporated business tax in the sum of

$70f .47 upon the income received by pet i t ioner ,  Paul  Burger ,  f rom

his act . iv i t ies as a handbag salesman dur ing the years 1961 and L962.

I t  a lso imposed addi t ional  personal  income tax based upon federa l

audi t  changes in  the sum of  $B5.Ol  for  the year  1951 and $41.80

for  the year  1962.  These changes are not  contested by pet i t ioners,

PauI Burger and Sylvia Burger. The amount due for the year 1961

in the sum of  $85.01 was paid by them. In  accordance wi th  the

aforesaid Statement  of  Audi t  Changes,  i t  issued a Not ice of

De f i c i ency  i n  t he  sum o f  9975 .39 .

3.  Pet i t ioner ,  Paul  Burger ,  was a handbag salesman dr- l r ing

the years 1951 and 1962.  He represented three or  four  f i rms in

the sa le of  handbags.  Two of  the f i rms were af f i l ia ted.  The

products so ld by h im for  each f i rm were noncompet i t ive.  He d id

not  have an of f ice or  employees-

4.  The f i rms for  whom pet i t ioner ,  paul  Burger ,  so ld handbags

did not withhold Federal or New York State income taxes or social

security tax from the commissions paid to him during the years

1961 and 1962.  They d id not  cover  h im for  unemployment  insurance.

He was not  re imbursed for  any of  h is  bus iness expenses,  inc lud ing

customer cooperat ive adver t is ing.  He deducted these business

expenses on schedule ' rcr r  o f  h is  federa l  income tax returns.  He
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did not have a written employment contract. The f irms for whom

he sold merchandise d id not  exerc ise any substant ia l  superv is ion

or  contro l  over  h is  sa les act iv i t ies or  techniques or  over  the t ime

he devoted to  sa les except  to  l imi t  the ter r i tory  in  which he

cou ld  se l l - .

5 .  Pet i t ioner ,  Sy lv ia  Burger ,  was not  engaged in  an unin-

corporated business dur ing the years 1961 and 1962.

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  Paul  Burger ,

from the three or four f irms that he represented during the years

1961 and 1962 const i tu ted income f rom his  regular  bus iness of

sel l ing handbags and not compensation as an employee exempt from

the imposit ion of the unincorporated business tax in accordance

wi th the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Pau l  Bu rge r ,

dur ing the years 1961 and 1952 const i tu ted the carry ing on of  an

unincorporated business and h is  income der ived theref rom was subject

to the unincorporated business tax in accordance with the meaning

and in tent  o f  sect ion 7O3 of  the Tax Law.

C.  That  s ince pet i t ioner ,  Sy lv ia  Burger ,  was not  engaged in

an unincorporated business dur ing the years 1961 and 1962,  she

was not  l iab le for  the unincorporated business tax for  sa id years.

D.  That  pet i t ioners,  Paul  Burg:er  and Sylv ia  Burger ,  are

I iab le for  addi t ional  personal  income tax for  the years 1951 and

1962  in  the  sum o f  $126 .8 I  l ess  $85 .0O he re to fo re  pa id  l eav ing

a  ne t  ba lance  due  o f  $41 .81 .
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E.  That  the pet i t ion of  Paul  Burger  and Sylv ia  Burg ier  is

granted to the extent of reducing the Notice of Deficiency issued

Sep tember  13 ,  L965 ,  ds  aga ins t  pe t i t i one r ,  Sy l v ia  Bu rge r ,  f r om

$975 .39  a :  $60 .48  and  as  aga ins t  pe t i t i one r ,  Pau I  Bu rgeq  f rom

$975 .39  to  $885 .59  toge the r  w i th  such  i n te res t  as  may  be  due  f rom

Sep tember  13 ,  L965 ,  and ,  excep t  as  so  g ran ted ,  t he  pe t i t i on  i s  i n

a l l  o ther  respects  denied.

DATED: Albany, New York

%a <2.-.5o, l?za-
STATE TAX COMMISSION

\rtH^ln , tC*^^,--
COMMISSIONER

COMMISSTONER

COMMISSIONER


