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Jamea Scott, Esq.
Iawrence A. Bewman

f . Georgre Berlcnan
Year L959
Frormal Eearirtg - Decisioa

dated F{areh 16, }97?

AprLL 24' L972
Eearing Unit

Trananitted hererplttr is petitioner'e Srersonal check of, $1,991.30
toEets?rer with a valver of penalty and intereat lryr the 9tate Tax
@Leeion. fhe check is a futl lnlment of the baeic ta:K.

Pleaee fonrard tshig transmittal arril your ft le to the Incme Tax
Hreau for proeessiry.

IaurEnce A. Fermtt
Fea.ri.ag Offieer

ranls,
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FROIYi :

SUBJECT:

MEMORANDUM

State Tax Commiss ion '

Mr. Edward Rook

I. Georcrd Berkman

We have received a check for  $1,991.30,  the basic  tax,

in the above matter, conditione,d upon our waiver of any

interest and penalty. No frauit was involved. This was

merely a dispute under Articl-e 16 as to whether a divid,end

was ordinary income or capital gain. The assessment was

made in Lg62 and a determination was not forthcoming until

1972. In view of the fact that we can waive interest

for Art ioLfl fO matters, I  suggest we do so. Please indicat,e

your approval. or disapproval on this memorandum.

.l/
t / )

,/7,-1/ I
< I  f  ' I  t' ' l 

,1.,., 11vr/ - |

Secretary 'E,o the
State Tax r3ommission



TO:

FROi :

SUBJECT:

MEMORANDUM

State Tax Commission'

Mr. Edward Rook

I. Georqd Berkman

We have received a check for  $1. ,991.30,  the basic  tax,

in the above matter, condit ioned upon our waiver of any

interest and penalty. No fraud was involved. This was

merely a dispute under Art icle 16 as to whether a dividend

was ordinary income or capitaL gain. The assessment was

made in Lg62 and'a determinatiqn was not forthcoming unti l

L972. In view of 
' the 

fact that we can waive interest

for Arti"Lflfe matters, I sugge,'st, we do so. Please indicate

your approval or disapproval on this memorandum.

State Tax Commission

Apr i l  5 ,  L972
Attachments

Secretary 'eo- the
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B U S H A N  &  L E V l '

Cerf tfied *uh lic c"(ceo unlan ts

O x e  O u o  C o u t t l . n v  R o A D ,  C a F L E  P L A C E , N ' Y '  l l 5 1 4

(st6)  7A7-2o2o

March Z. L972

Department of Taxation and Finance

nuilding 9r .Room 2L4 A

state campus
Albany, New York L2226

R e l

Att: Mr. Lawrence A. Newman
Hearing Off icer

Gentlemen:

Taxpayer received det'erminat' ion
formal hearing of SePtember 23r

I. George Berkman
Year f959

Ietter dated March L6,- L972 on t'he

L970 .

Unfortunately, the circumstances in the overal l  detay in the Pro-

ceedings arising out of a tax assessment for the year 1959 has

caused our off ice considerable embarrassment t 'o explain to our

c l i en t .

Rather than proceed with further litigation, we are recommending t'o

our  c l ient  payment  of  the assessment  of  $ ls99l .3of  check herewi th

enclosedr condit ionally upon the indulgence of the department not

to impose any penalty or interest on the assessment'

We respectful ly request your department to favor us in the above

instance.
THrs  cHEcK  r s  rN  sg t r t gue r . r r  oF

T H E  F O L L O W I N G  t N V O ' C E S

I .  Ggonce Br

".;""""'I''^T"X. i;
r),s'

l',::l::x,Lp+,fu,g
rzi,ntfr;.fr:*4:/'(.

D A T E  |  / A M O U N T
f '  t t / - &

, . . ' c  t  . /  , -V  L tL  C : ) Z - < t

c : f,f,

_ _  t )  l ! i ( :  ( )  L l  NT

Nr , -T

l*-
I
t_"__

T{)TA L

I
I

I

c a t r l  I! t N ,  N O  R l

Brnxvnru
. I  A\r 'ENUE
r .  Y .  I  t 5 5 0

No. 2579

EcuR tT). Nnr I oNlr. B,a.NX
I lDMpa,r [Arr ,  N y l lb6l

*e

r :0  ;  l l , r r ! J i i r i  i l . 5 | I  O?S?

I .  GEORGE BERKMAN
OI.LARS



STATE TAX COi[tr,ilSStON

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

trr llasgn f.r,hffi
SfO t\ltn bnur
fryrt.rf' h lott

nlrf *Lrt

AND FINANCE

HEARING OFFICER

s tATE TAX COMMtSSto t l

HEARIXG UNIT

E D U A R O  R O O K

gECRETARY TO

coMMtS3toN

^DDiE3S YOUi REPLY TO

STATE OF NEWYORK

OF TAXATION
BUILDING 9, ROO,{ 2l4A

STATE CAMPUS
ALBAIIY, N. Y. T2226

AREA CODE 518

437-2655, 6,  7

htJtf AlbanY, New York

tfrsb 16. f9?t

Please take notice of the rufmlf*tlm
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tG*|fr f?J ||t
the Tax Law any proceeding in court to review an adverse decision
must be commenced within tO ffil after
the date of this notice-

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly youts,

o f

<.V,r' 
a'^-raao-.2/ rZf k'A'a-rt-

ssr *. r*n

Petitioner's Representat iv e t'.t'

Law Bureau

AD-r.r2 (7 /7O)



STATE OF ITIEW YORK
STATE TAX COMHISSION

In the ilatter of the petEfoi

of

I. GEORGE BERKMAN

For a Redeterrnination- of 
" 

O"ffclency or
a Refund of Personal Income
?axes under Article(s) 16 of the
Tax law for the (year(s) 1959

AFFIDAVIT OF I.{AILING
OF IIOTICE OT DECISTON
BY (CERTTFTED) UArr

State of New York
County of Albany

Martha Funaro , being duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the l6thday of March ,19 7f she served the wlthin

Notice of Decision (or Determinatlon) by (certtfied) mail upon I. Geor.ge Berkman

(representatlve of) the petitioner in the wlthin

proeeedingt by encloslng a true copy thereof in a securely sealed postpal.d

wrapper addressed as follows: I. George Berkman

i::":*:3i ftxfi"$:,n
and by deposlting same enclosed in a postpald properly addressed rrapper Ln a

(post office or officlal deposltory) under the exclugive care and custody of

the Unlted States Post Offlce Department withln the State of lfew york.

firat deponent firrther says that the said addr*r.|'u ie the (representatlve

of) petltl'oner herein and that the addrees set forth on eaid rrrapper lg the last

known address of the (representatlve of the) petittoner.

Sworn to before rne thls

16th day of March , L972



l

STATE OF I{EW YORK
STATE TAX COM}IISSION

In the Matter of the Petition

ot

I. GEORGE BERKI\,IAN

For a Redetermination_of a Deficiency or
a Refund of Personal Income
Taxes under Article(s) 16 of the
Tax law for the (Vear(s) 1959

AFFIDAVIT OF MAITING
OF NOTICE OF DECISTON
BY (CERTTFTED) t{Arr

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 16th day of March ,  L9'72, she served the rl thin

Notice of Decision (or Deterrninatton) by (eertified) maLl tipon Norman H. Bushan,

Esq. (representatlve of) the petitioner in the wlthin

proceedin9, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as foLlows: Norman H. Bushan, Esq.

33:"3*""ili:'fi:'".?3:* rls3o
and by deposlting sane enclosed in a postpald properly addressed wrapper in a

(post office or official- depository) under the exclusive care and custody of

the United States Post 0ffice Departrnent withln the State of l{ew York.

That deponent further says that the said addressee ie the (representative

of) petltloner herein and that the addrees set forth on sald l{rapper is the lact

known address of the (repreaentattve of the) petitloner.

Sworn to before rne this

16tb day of Mapch , L972.
, - /  " -f/ - /'-

,/ 4( i..a-na-r'o.-r.-,t+%..

- Jzz,tzza



STATE OF NEW YORK sr^rq Tax coMMts3tot{
HEARTXG UXrt

EDTANO ROOK

SECtE?AtY tO
coMMt33toi l

AOORE33 YOUN iEPLV TO

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOlyl214A

SiTATE CATIPUS
ALBAIIY. N. Y. T2226

AREA COOE 5 I8

457 -2655 ,6 ,7

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

lqtffl Albany, New York

fril* l*, liltl

-- r-qJr-
sohlErn
H** nnil
m lilr

,  i . '  J  I

Please take notice of the ffi#Sil of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to,ffilil ffi fil
the Tax Law any proceeding in court to review an adverse decision
must be commenced within fO fUt
the date of this notice.

Petitioner's Representative

Law Bureau

after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply. ' : 1 ' " "

Very truly yours,

\2
fe,*--",---4Vr"o.a4L,,

i l r1rr tsr
HEARING OFFICER

AD-I.L2 (7 /7O)
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STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Matter of the Application

o f
DETERMINATION

I. GEORGE BERKMAN :

for a redetermination of a deficiency or :
for refund of Personal income taxes under:
Article 16 of the Tax Law for ttre year :
1959 .  :

Taxpayer f i led an application for revision or refund of

personal income taxes under Art icle 16 of the Tax Law for the

year 1959. A formal hearing was held before Lawrence A. Ner,rrman,

Hearing Off icer, at the off ice of the State Tax Commission in

the city of New York on September 23, 1970. The taxpayer was

represented by Norman Bushan, Esq.

FINDINGS OF FACT

1. Taxpayer filed a Nerr York State Income Tax Resident

Return for  the year  1959.

2. On February 20, 1962 the Department of Taxation and

Finance issued a not ice of  addi t ional  assessment  No.  B 999689

in  the  amoun t  o f  $1 ,991 .30 .

The assessment was based on a f inding by the bureau that a

dividend received from Barandeb Realty Corp. in the amount of

$40,000.00,  repor ted as normal  income is  an addi t ional  l iqu i -

dating dividend from the corporation subject to net capital

ga ins tax.

3. Barandeb Realty Corporation was incorporated in December 23,

1954 by the taxpayer. In January, 1955 taxpayer transfered certain

in terests  in  rea l  estate va lued at  $5O,008.33 to  the corporat ion

in exchange for  s tock va lued at  $10,000.00.  The lp lance of
t

$40,008.33 was set  up as a loan payable to  the taxpayer .



2 -

4. On December 4, 1959 the corporation declared a dividend

of  $40,000.00 and in  the same date the board of  d i rectors adopted.

a resolut ion to  l iqu idate the corporat ion on December 31,  1959.

The corporation on December 4, 1-959 paid in cash to the taxpayer

the sum of  $19,500.00 as par t  o f  the d iv idend and the balance of

$20,500.00 represent ing the market  va lue of  the corporate real

property was dist,r ibuted to the taxpayer on December 31, 1959.

5. Loans received by stockholders of a corporation are

treated as l iquidating distr ibutions and not a d.ividend. Further,

when a dividend as declared on or about the t ime of an adoption of

a resolution of l iquidation it .  is regarded as a l iquidating dividend

and subject to capital gains treatment.

DETERMINATlON

A. Tt re l iqu idat ing d iv idend of  $40,000.00 is  a  capi ta l  ga in

for  income tax purposes.

B. TLre application is denied and the assessment is sustained.

DATED: Albany, New York STATE TAX COMMISSION' 
,y'4a-.t-xj- /6, /QA,

\fu"sl;" Y'^'*'
COMMTSSIONER

COMMISSIONER


