
STATE OF NEW YORK
STATE TAX COMXISSION

In the llatter of the Petition

of

I,EO BERGER & ARVILI,A BERGER
ATFIDAVIT OF }OIIING
OF XOTICE OT DECISTON
BY (CERTIFTED) l,lAlt

For a Redeterrnination of a Deficiency or
a Refund of Personal Income
Taxes under Art icle(s) 22 of the
Tax law for the (Year(s) 1965

State of New York
County of Albany

Lynn Wilson , being d sworn, dcposes and saYs that

she is an employee of ttre Department of T

age, and that on thel-Oth day of MaY

Notice of D'ecision (or Determination) by (

ARVILI,A BERGER (representatlve the petitioner in the wlthitt

proceedingr by enclosing a true copy thereof in a seeurely sealed PostPald

wrapper addressed as follows: Leo and il la Berger

ion and Financer over 18 Years of

, L972 r she served the wlthln

tlfied) mall uPon LEO BERGER &

Road
ts, New York

270 Rever
Roslyn He

and by deposlting same enclosed in a postpal

(post office or official deposltory) under

the Unlted States Post Offlce Deparlment wi

firat deponent further says that the sai

of) petltloner herein and that the addrees s

known address of the (representatlve of the)

properly addressed wraPPer

exclusive care and cuetodY

l n a

of

ln the State of New York.

addressee ie the (rePresentative

forth on said wraPPer ig the laat

petitioner.

Sworn to before me this

10th day of May ,  1972.



STATE OF NEW YORK
STATE TAX COMXISSION

In the Matter of the Petitlon

o f

LEO BERGER & ARVILI,A BERGER
ATF]DAVIT OF MAITING
OF NOTICE OF DECISTON
BY (CERTIFIED) I{AII

For a Redetermination of a Deficlency or
a Refunrl 66 Personal Income :
Taxes under Art icle(s) 22 of the
Tax Law for the (Year(s) 1965 :

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 10th day of May , L972, she served the wlthin

Notice of llecision (or Determination) by (eertlfied) mall upon ROBERT MIRSI(y

coMPAr$r (representatlve of) the petiti.oner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Robert Mirsky & Company
114 East  32nd Street
New York, New York 10016

and by deposlting same enclosed in a postpald properly addressed rrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post 0fflce Department withln the State of Neu York.

Ihat deponent further says that the said addressee ie the (representative

of) petltioner herein and that the addrees set forth on said wraPPer is the last

known address of the (representatlve of the) petitloner.

Sworn to before me this

l0thday of May ,  1972.



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO,{ 2I4A

STATE CAMPUS
ALBANY, N. Y. 122n

AREA CODE 518

457 -2655 ,  6 ,  7

bf, lpr Albanyr New York

try 10' Lr?,

Sta lE  tAX COMMt33TOX

HEAi lLc  uL lT

E O T A R D  R O O K

3ECiETAiY TO

coMMtS3ro l l

AODRE3S YOUR iEPLY TO

Itr rnil trvlllr B.:rgc*
l?O kv*r lord
lnrlXmSolghtr '  nrIorh

Darr 8ir rnil trdmr

Please take notice of the DgfSIqf of
the State Tax Commiss ion enclosed herewi th.

Please take  fu r ther

690
in court  to review
within a agnt}l

not ice  tha t  pursuant  to  sec t ion(  s )
o f  the  Tax  Law any  Pxoceed ing

an adverse  dec is ion  must  be  commenced
af te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is ion  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

cc  Pet i t loner '  s  Representa t ive
Law Buretu



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition

of

LEO BERGER AT{D ARVILLA BERGER

for Redetermination of Deficiency or for
Refund of Personal Income Taxes under
Article 22 of the Tax Law for the Year
1965 .

DECISION

Petit ioners, Leo Berger and Arvi l la Berger, have f i led a

petit ion for redetermination of deficiency or for refund of personal

income tax under Article 22 of ttre Tax Law for the year 1965.

(Fi1e No. 46L4O34L). A formal hearing was held before Solomon Sies,

Esq., Hearing Off icer, at the off ices of t tre State Tax Commission,

80 Centre Street, New York, Nevr York on February 2, 1968, Ett 1:30 P.M.

Robert Mirsky & Company, C.P.A.'s by Marvin Furst appeared for

pet i t ioners.

FINDINGS OF FACT

1. Petit , ioners, Leo Berger and Arvi l la Berger, f i led a Ner^r

York State Income Tax Resident Return for the year L965. On said

return they deducted a casualty loss result ing from a theft of

personal  e f fects .  f t rey c la imed a to ta l  loss of  $3,200.00 f rom

which they subtracted $1,000.00 representing insurance reimburse-

ment and $100.00 representing the exclusion as provided for by

section 165 of the Internal BeffefUfe qqdg leaving a resulting alleged

casua l t y  l oss  deduc t i o :n  o f  $2 ,  100 .00 .

2. On July 31, 1967, the Income Tax Bureau issued a State-

ment of eudit Ctranges against petitionerq, Leo Berger and Arvilla

Berger, disal lowing their casualty loss deduction for the year 1965

upon the grounds that they d,id not furnish evidence that the items

were stolen and that the loss claimed exceeded the amount of in-

surance reimbursement and accordingly issued a Notice of Deficiency

therefore in  the sum of  $226.30.
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3.  On January 29,  1965,  pet i t ioners,  Leo Berger  and Arv i l la

Berger, were vacationing at the Aztec Motel, Miami Beach, Florida.

While they were gone from their motel room, a box containing

jewelry was stolen. Ttrey immediately reported tJ:e theft to the

sher i f f 's  o f f ice of  Dade County,  F lor ida.

4. TLre fol lowing is a schedule of the art icles that were

stolen and their value to the extent that same has been proven

by petit ioners, Leo Berger and Arvi l la Berger.

DESCRIPTION OF ARTICLE

Sol id  gold bracelet  wi th
diamond chips

Sol id  gold bracelet  wi th
50 Peso charm

White gold necklace with
heart-shaped I/2 karaE
diamond pendant

Single strand cultured
pearl choker

Sol id  gold bracelet  wi th
various charms

GoId watch with diamond chips

$20 .00  go ld  p iece  and  $80 .00  cash

VAIUE

$4so.  oo

250 .00

300 .00

100 .00

250 .00

250 .00

100 .00

rOTAL s l ,  700.  o0

5. Petit ioners, Leo Berger and Arvi l la Berger, were insured

by Newark Insurance Company under a comprehensive dwelling policy.

The maximum l iabi l i ty of the insurance company for off premises

theft was $1,0OO.00 even though the amount of the loss was actually

greater. Newark Insurance Company paid $1,000.00 to them upon

thei r  f i l ing a proof  o f  loss for  the aforesaid.  ar t ic les.

CONCLUSTONS OF LAW

A. That since petit ioners, Leo Berger and Arvi l la Berger,

during the year 1965, Ers a result of the theft of jeweIry owned

by them, susta ined a loss in  the sum of  $1,700.00 of  which S600.00

was in  excess of  the f i rs t  $100.00 of  loss and was not  compensated
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for by insurance, therefore, they could properly deduct the said

sum of $600.00 from their New York taxable income for said year

in accord.ance with the meaning and intent of section 165 of the

fnternal Revenue Code.

B. TLrat the petit ion of Leo Berger and Arvi l la Berger is

granted to ttre extent of reducing their theft loss disal lowed

fo r  t he  yea r  1965 ,  f rom S2 ,100 .00  i n  $1 ,500 .00 ;  reduc ing  the i r

corrected New York taxable income for the year 1965, from

$30 ,920 .51  to  $30 ,320 .51  and  reduc ing  the  add i t i ona l  pe rsona l

income tax due for  the year  1965 f rom $210.00 to  $150.00 and t t re

Not , ice of  Def ic iency issued July  31,  L967,  in  the sum of  $226.30

is reduced to the sum of $161.62 together with such interest as

may be due from July 31, 1967, and except as so granted their

petit ion is in al l  other respects denied.

DATED: Albany, Neri'r York STATE TAX COMMISSION
'fi?o 

f /a / /?rr, ,

COMMISSIONER

h"1""- )G^^--
COMMTSSTONER


