
l,lEW YORK
COMHISSION

In the llatter of the Petition

of

EDWARD H. & A}ITOINETTE BENEDICT ATFIDAVIT OF }IAIIING
OF }IOTICE OT DECISTO}I
BY (CERTIPIED) HAII:

For a Redetermination of a Deflclency or
a Refund of Personal Income :
Taxes under Art icle(s) 22 of the
Tax law for the (Year(s ) 1968 :

State of New York
County of Albany

Martha Funaro, being duly swornl deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 19th day of ,fu1y , Lq 72, .she served the wtthln

Notice of Decision (or Determlnation) by (eertlfied) mall upon Edward H' &

Antoinette Benedict (representatlve of) the petitJoner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

lrTapper addressed as follows: Edward H. & Antoinette Benedict
R .R .  #1 ,  Sewa l l ' s  Po in t  Road
,Iensen Beach, Florida 33457

and by deposltlng same enclosed in a postpald properly addresseil wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Post Offlce Department withln the State of New York.

Ttrat deponent firrther says that the said addressee ie the (representative

of) petltloner herein and that the addrees set forth on said r*TaPPer is the laat

known address of the (repreaentatlve of the) Petitioner.

Sworn to before me this

.TuIy , L972.

STATE OF
STATE TAX

19th day
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. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, RoOl4214A

STATE CAMPUS
ALBANY, N.  Y.  l22n
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STATE TAX COMMt35tot l

xEAin6 uxtT

EDUARO ROOK

sECtEtArY tO
c0MMr53t0N

AO0R!33 YOUi iEPLY TO

OlSEDl Albanyr New York

dluly 19r L972

tdlrard A. & lntol,n;ttc tracrsdl,ct
R.n. *1, 8orr1llr Sotnt nofA
.lenrcn Bcfdr, Florldr 3t43?

Dotr tk. & tlrl. lcnadtctr

Please take not ice of the DICI$XG of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )
690 of the Tax Law any Proceeding

in  cour t  to  rev iew an adverse  dec is ion  must  be  comrnenced
within 4 l t f f r t$f  af ter the date of this not ice.

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very  t ru ly  yours t

Prul l. Gobora
H e a r i n g  O f f i c e r

cc  Pet i t loner '  s  Representa t lve
Law Bureau
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

EDWARD H. BEb]EDICT and AT*ITOINETTE
BM{EDICT

for Redetermination of Deficiency or
for Refund of Personal Income Tax
under Art icte 22 of the Tax Law for
the Year  1968-

DECISION

Petit ioners, Edward H. Benedict and Antoinette Benedict, have

fi led a petit ion for redetermination of deficiency or for refund

of personal income tax under Article 22 of the Tax Law for the

year  1968.  (F i le  No.  8-29OOO94O).  A formal  hear ing was scheduled

before Paul B. Coburn, Hearing Off icer, at the off ices of the

State Tax Commission, Building #, State Campus, Albany, New York

for  May 10,  1972,  dt  10:00 A.M.  On Apr i l  8 ,  L972,  pet i t ioners

waived a formal hearing and requested that the State Tax Commission

decide the case upon the entire record contained in the f i le. l tre

State Tax Commission renders the fol lowing decision after due

consideration of said record.

ISSUE

a

Were petit ioners, Edward H.

resident individuals of New York

August L9, 1968 to December l ,2,

FINDINGS OF

Benedict and Antoinette Benedict,

State during the period from

1968 ?

FACTS

1. Petit ioners, Edward H, Benedict and Antoinette Benedict,

fil-ed a New York State income tax resident return for the period

from January 1, 1968 to Apri l  30, 1968. l trey f i led a New York

State income tax nonresident return for the period from May 1, 1968

to December 3I ,  1968.
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2. On Apri l  26, L971, the Ineome Tax Bureau issued a State-

ment of Audit CLranges against petit ioners, Edward H. Benedict and

Antoinette Benedict, imposing addit ional personal income tax for

the year 1968 in the sum of $397.36 upon the grounds that they

did not change their domici le and residence unti l  December L2, 1968.

Ttreir tax l iabi l i ty was recomputed on the basis of LI/L2 of their

total income being subject to New York State personal income tax.

In accordance with the aforesaid Statement of Audit Ctranges it

issued a Not ice of  Def ic iency in  the sum of  $445.76.

3. Petit ion€rsr Edward H. Benedict and Antoinette Bened.ict,

conceded that ttrey h,ere residents and domici l iaries of New York

State from January l ,  1968 to August L9, 1968.

4. TLre Income Tax Bureau conceded that petitioners, Edward H.

Benedict and Antoinette Benedict, became residents and domici l iaries

of the State of Florida on December L2, 1968, dt which t ime they

established a residence at RR. #1, Sewells Point Road, Jensen Beach,

F lo r i da .

5. On August L4, 1968, petit ioners, Edward H. Benedict and

Antoinette Benedict, sold their home located in Mamaroneck, New York.

On August L9, 1968, they boarded their 4I foot motor sai ler,

"Commandra" and set sai l  for souttrern waters. l lhey l ived on the

boat during the period from August L9, 1968 to December L2, 1968,

primari ly off the coast of Florida. Drring this period they received

their mail at the home of a fr iend who resided in Fort Lauderdale,

F lo r i da .

C,ONCLUSIONS OF I,AW

I?rat pet i t ioners, Edward H. Benedict  and Antoinette Benedict ,

were resident individuals of New York St,ate from January l ,  1968

unti l  December l-2, 1968, in accordance wittr the meaning and intent

of  sect ion 605 (a)  ( I )  o f  the Tax Law,  s ince they $tere domic i led ' in

and spent more .than thirty days in New York State during said Period.

A .
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ftrey did not prove that they had a bona fide intention of making

the boat on which they lived during the period from August 19,

1968 to December L2, 1968, their f ixed and permanent home in the

State of Florida and, therefore, did not establish a new domici le

in t*re State of Florida during said period in accordance with the

meaning and in tent  o f  NYCRR 102.2 (d)  (2) .

B. Itrat the petit ion of Edward H. Benedict and Antoinette

Benedict is denied and the Notice of Deficiency issued Apri-J- 26,

L97L ,  i s  sus ta ined .

New York

/ t //74
STATE TA)C COMMISSION

COMMISSIONER

COMMISSIONER

j)


