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In the Matter of the Petjtion

of

Marianne Zittau

For a Redetermination_ ol a Deficiency or
a Refund e6 Personal Income
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) 1963

AFFIDAVIT OF ilAItING
OF IIOTICE Of DECISTON
BY (CERTTFTED) HAIr

State of New York
Gounty of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agee and that on the 26thday of February , 1971, she served the wlthin

Notice of Decision (or Deterrnfnation) by (certified) mall r.rpon Frank P. Grad

& Arthur M. Schneck (representatlve of) the petitioner in the wlthin

proceedingt by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Fragk P. Grad & Arthur M. Schneck
60 East 42nd" Street
New York, New York 10017

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Post Office Department withln the State of lfen York.

Ttrat deponent further says that the said addressee ie the (representatl.ve

of) petltLoner herein and that the address set forth on said nrapper ig the lact

known address of the (repreeentatlve of the) petitioner.

Sworn to before me thls

26L1.day of February r L97L.



STATE OP NEI{ YORK
STATE TAX COMHISSION

In the l*latter of the Petitlon

of

Marianne Zittau

For a Redeterrnination of a Deficiency or
a Refund of Personal Income
Taxes under Article(s) ZZ of the
Tax law for the (vear(s) 1963

ATFIDAVIT OF MAITING
OF NOTICE OF DECISIOII
BY (CERTTTTED) lrAlr

State of New York
Countv of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 26t]'! day of February ,1cr71 , she served the withln

Notice of Decision (or Determl.natton) by (certtfied) mail ripon l'Iarianne

Zittau (representatlve of) the petitioner in the wlthin

proceedin8r by encloslng a true copy thereof in a securely sealed postpaid

nrapper addressed as follows: Marianne Zittau
501 East 79th St,reet
New York, Nev.r York

and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official depository) under the exclugive care and custody of

the United States Post 0fflce Department withln the State of New York.

That deponent ftrrther says that the sald addressee ia the (representatlve

of) petttl.oner herein and that the addregs set forth on sald wrapper is the lact

known address of the (representatfve of the) petitLoner.

Sworn to before rne this

Z6Eh day of February , L9 7tr
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STATE OF NEW YORK

STATE TAX COMMISSTON

In  the Mat ter  o f  the Pet i t ion

o f

MARIANNE ZITTAU

For  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Personal Income Taxes
under Art ic le 22 of the Tax Law for the
y e a r  I  9 6 3 .

DECISION

The taxpayer  pe t i t ioned fo r  a  redeterminat ion  o f  a  de f ic iency

or for refund of Personal Income Taxes under Art ic le 22 of the Tax

Law fo r  the  year  1963.  A  fo rmal  hear ing  was he ld  be fore  A l f red

Rubenste in ,  Hear ing  Of f i cer ,  in  the  o f f i ces  o f  the  Sta te  Tax

Commission in the City of New York on June 26, 1967. The taxpayer

was represented  by  S idney  Weinman,  Esq.

FTNDINGS OF FACT.

1.  The issues in  th is  case are ( f )  whether  payments made to

the taxpayer by employers of the taxpayerrs late husband d.uring

]  963 were a g i f t  or  represented deferred compensat ion and (2)

whether the taxpayer was a resident of the State of New York during the

per iod January 9,  1963 to October  3,  1963

2. Taxpayer and her husband had immigrated from Europe in

1942 ,  became U .S .  C i t i zens  and  res iden ts  o f  t he  S ta te  o f  New York .

3.  For  approx imate ly  s ix  years,  up to  h is  death in  October ,

1962,  the taxpayer 's  husband was senior  v ice-pres ident  and t reasurer

of  Uni ted Ar t is ts  Associates,  Inc.  and received a sa lary  of

app rox ima te l y  $50 ,000 .00  pe r  yea r

4.  On December 4,  Lg62 the fo l lowing resolut ion was adopted

at  a meet ing of  the board of  d i rectors of  Uni ted Ar t is ts :
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"RESOLVED, that in recognit ion of the respect, love and
esteem for  Henry J .  Z i t tau,  i ts  la te senior
v ice pres ident ,  and in  recogni t ion of  h is
fa i th fu l  serv ice dur ing h is  long associat ion
with the corporation, this Board of Directors,
having ascertained that a f inancial need for
such provision exists, hereby gives and grants
to Marianne Zittau, widow of Henry J. Zi-tLau,
the sum of  $40,000,  to  be paid to  Mar ianne
Zi t tau (or  to  her  estate,  i f  she should not
survive to the t ime of the last instal lment)
in the fol lowingl manner and not otherwise:
the sum of  $4,OOO on January 15,  Lg63 and the
remain ing sum of  S36,000 in  monthty  insta l l -
ments of $1,000 each, comrnencing in ,fanuary,
1953,  and terminat ing in  December,  L965."

The taxpayer rendered no services to the corporation, eit}er

before or after the above resolution. Taxpayerrs husband had. been

fu1ly paid by the corporation for al l  services rendered by him

during the course of his employment.

5. For eleven years up to the t ime of her husbandts death,

the taxpayer and her husband resided at 27 WesL 96th Street, New

York City. On January g, 1963 the taxpayer gave up her apartment

and left New York for Vienna, Austria, where she stayed at her

cousin 's  apar tment .  On March 20,  1963 she le f t  Aust r ia  for  Spain

where she stayed for a period of four weeks and then returned to

her  cousinrs  apar tment  in  Vienna. On October 3, 1963 the taxpayer

the tax-returned to the united states. During this period of t ime

payer never requested restoration of her Austrian cit izenship, nor

did she renounce her u. s. cit izenship. Taxpayer was not employed

while j-n vienna nor did she have her belongings shipped from the

United States to Austria. Short ly after her return to the United

States the taxpayer purchased a cooperative apartment located at

501 East  79Xh Street ,  New york Ci ty .

6. An audit by the Income Tax Bureau of taxpayerrs 1963 resi-

dent tax return resulted in a determination that: (1) the taxpayer
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was a resident of New York for the entire year of 1963 and (2)

the sums received by the taxpayer from United Art ists were paid

in  recogni t ion of  past  serv ices of  the taxpayerrs  la te husband.

AccordingJy, a notice of d.etermination for a d.eficiency was

issued on January 18,  1965,  f i le  +3-8474230,  in  the amount  of

$1 ,387 .60  p l us  i n t e res t .

DECISION

A. The sum of $16,000 received by the taxpayer from United

Art is ts  dur ing 1963 was paid in  recogni t ion of  the past  serv ices

of  taxpayerrs  la te husband.

B. The taxpayer was a resident of the State of New York in

1963 .

C.  The pet i t ion is  denied,  and the not ice of  def ic iency for

1963 is approved together with such interest as may be lawful ly

due under the Tax Law.

DATED: Albany, New York
al ,

JfuLLq-/q4 *(. trlr
f/ '

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


