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STATE OF NEl'l YORK
STATE TAX COT.I}IISSION

In'the !'tatter of the Petition
:

of

BRIAAT D. STARER
:

For a Redeternrination-of a lleflciency or
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) L957 o !
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AFPIDAVIT OF MAITING
OF MNICE OT DECISIOII
BY (CERTIPIED) HAII,

State of New York
Gounty of A1bany

Linda Wilson , belng duly swornl deposes and says that

she is an ampLoyee of the Department of Taxation and Pinance, over 18 years of

agel and that on the 9th day of July , Lq 7L, she eerved the nlthln

Notice of Decision (or Determinatton) by (certlfied) mall upon BRIAII D.

STARER (representatLve of) the petitloner in the rlthin

proceedin$r by encloelng a true copy thereof in a securely sealed postpal.d

wrapper addreesed as follows: Brian D. Starer
7 Gibson Court
Utica, New York 135OI

and by depostttng sanre enclosed in a postpald properly addressed rrrapper ln a

(post office or official deposltory) under the exclusive care and cuatody of

the tlnlted States Poet Office Departnent withln the State of ilen York.

That deponent further says that the sald addressee ia the (representatlve

of) petttLoner herein and that the address set forth on eal.d wrapper le the Laet

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this

day of .fuly



STATE OF }IEW YORK
STATE TAX COM}IISSION

In the Matter of the PetJtton
:

of

BRIAN D. STARER
:

For a Redeterrnination of a Deficiency or
a Refund ofPersonal Income .
Taxes under Arttcle(s\ 22 of the
Tax Law for the (Vear(s) L967. :

ATFIDAVIT OP UAITING
OF IIOTICE OF DECISION
BY (CERTTTTED) r{AIr

State of New York
County of Albany

Linda Wilson , bel.ng duly sworn, deposes and eays that

she is an employee of the Departnrent of Taxation and Finance, over 18 years of

ages and that on the 9th day of July r Lo 7L, she eerved the wlthln

ilotice of Decision (or Determl.nation) by (certtfted) mall upon JEREMIAH F.

MANNING, ESQ. (representatlve of) the petitloner in the rlthln

proceed ln' r bv enclos ing 
" 

tt"" 
o" ?g*tJ-fr "$f. 

tfi"i*fiTH,"urA:1ed postpald

wrapper addressed as follows: c/o Ainsworth, Sullivan, Tracy & Knauf
75 State Street
Albany, New York L22O7

and by deposttlng same errclosed in a postpaid properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and euetody of

the Unlted States Post Office Department withln the State of l{ew York.

Ttrat deponent further says that the sald addressee ls the (representatlve

of) petltioner herein and that the address set forth on sal.d wrapper is the lact

known address of the (repreeentatlve of the) petltl.oner.

before me thls

of iluly , L97L

Sworn to
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

BRIAN D. STARER

for a Redetermination of a Deficiency
or for Re€und of Personal Income Taxes
under Art icle 22 of the Tax Law for the
year  L967 .

DECISION

Brian D. Starer petit ioned for a redetermination of a defi-

ciency in personal income tax for the year L967.

A formal hearing was held at the off ices of the State Tax

Commission, Albany, New York, on December 9, L97O, befone

L.  Rober t  Le isner ,  Hear ing Of f icer .

The taxpayer, who was present, was rePresented by Ainsworth,

Sul l ivan,  Tracy,  and Knouf ,  (Jeremiah F.  Manning,  Esg.  o f  Counsel ) .

The Income Tax Bureau was represented by Edward H. Best, Esq.

(Alexander  Weiss,  Ese.  o f  Counsel ) .

FINDINGS OF FACT

1. Petit ioner f i led no New York State Personal Income Tax

return for  L967.

2. The issues in this case are whether petit ioner was a

resident of the State of New York during the year L967, ot

whether the petit ioner moved his residence or domici le or both

out of New York State in .fanuary or February of L967.

3. A Notice of Deficiency in income tax and an assert ion

of a 25% penalty under section 685 (a) of the Tax Law for the

taxable year  1967 was issued on November 24,  1969,  under  F i le  No.

29865294.
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4. Petit ioner t imely f i led a petit ion for redetern', ination

of  the def ic iency.

5. Petit ioner was born in Oriskd.rtfr New York. He l ived

there and graduated from high school in 1963. Thereupon petitioner

attended the U. S. Merchant Marj-ne Academy at Kings Point, New

Yorkr graduating on February 10, L967, spending more than thirty

days in New York during L967.

6. Petitioner shipped out of Hoboken, Ne$r ifersey, on board

a vessel of American B<port Isbrantsen l ines on February 19, L967.

Petit ioner sai led on a number of coastwise and foreign voyages from

Hoboken, New ,Jersey, and lived aboard ship Ln L967 when his ship

was in port at Hoboken.

7. Petit ioner maintained a bank account in Utica and in

New ifersey, and also had a post off ice box in Hoboken, New Jersey,

in 1967. Petit ioner joined a union located in New Jersey and had

New Jersey payrol l  taxes deducted from his wages,

8.  Pet i t ioner  marr ied.  on December 31,  L967,  and h is  wi fe

l ived in Utica or i ts environs.

9. Petit ioner inquired at the Queens Distr ict Tax Off ice

about the necessity of filing a New York State Income Tax return

and was told no return was necessary. Petit ioner testi f ied that

his wife had told him that she had made a similar inquiry at the

Utica Distr ict Tax Off ice and had been told that no return was

required of petit ioner. Petit ioner believed this to be true.

CONCLUSIONS OF LAW

A, The petit ioner acted in good faith and had reasonable

cause to act  as he d id in  not  f i l ing a return.



' s l L

-3 -

B. The evidence that petit ioner l ived aboard ship for part

of. Lg67 and petit ioner's accompanying acts and declarations fai l

to establish ttrat petit ioner intended to change his domici le.

Long continued change of residence is strong evidence of intent

to change the domicile. The intentj-on to make such a change must

be accompanied by very clear proof. A mere declaration of an

intention not to return is not conclusive as to a change in domi-

c i le .  Depuv v wi r tz ,  53 N-Y-  556,  In  the Mat ter  o f  Thomas Bve,

2  Da ly  525 .

C. The taxpayer's domici le and residence continued in New

York State during the taxable year of L967.

D. The tax assessment is sustained and the application for

revision of the tax is denied.

E. The imposit ion of the penalty is cancelled and remanded.

F, Statutory interest sha1l be added to the total amount

due until the date of palrment.

DATED: Albany, New York
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