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STATE OF T{El'l YORK
STATE lAX COM}IISSION

In the !futter of the Petltion
:

of
:

L i l l i an  Savers

!
For a Redetemination of a Deficiency or
a Refund of Persoarl Income :
Taxes under Article(s) fA of the
Tax Isw for the (Year(s) 1956 3

/r&2,'

AFFIDAVIT OP MAITITIG
OF }ilOTICE OF DECISIO}I
BY (CERTTFTED) l{ArL

State of New York
County of Albany

Cla i re A.  Draves r being duly swornl deposes and aaye that

she is an enpLoyee of the Departu€nt of Taxatlon and Financer over 18 years of

agel and that on 6s 13th day of ,January ,1977 r sh€ served the wlthln

l{otice of Decision (or Determinatton) by (certified) maIL upon rnrin L.

Feinberg, CpA (representatlve of) the petitloner in the wlthin

proceedingl by eneloeing a true copy thereof Ln a securely sealed postpatd

wrapper addressed as follorys: frwin L. Feinberg, CpA
52 Broadway
New York, New York 10004

and by deposlting sane errclosed in a postpaid properly addressed nrapper ln a

(poet office or official deposltory) under the orclusive care and cuetody of

the llnlted States Post Offtce Department withln the State of l{ew York.

That deponent further says that the sald addressee is the (representatlve

of) petttLoner herein and that the addreee set forth on said wrapper ls the laat

known addrees of the (repreeentatLve of the) petitLoner.

Sworn to before ne thls

13th day of ,January , J'g7I.

cd
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STA?E OF IIEW YORK
STATE TAX COMIiISSION

In the l,latter of the Petltlon

of
L i l l ian Sayers

For a Redetermination of a Deflciency or
a Refund of Personal Income
Taxes under Article(s) 16 of the
Tax Law for the (Year(s) 1956

APFIDAVIT OF I,IAILING
OF }IOTICE OF DECISION
BY (CEnTTFTED) HArr

State of New York
County of Albany

C la i re  A .  D raves e belng duly swornl depoees and says that

she ls an e,mployee of the Departnent of Taxation and Flnancer over 18 years of

agey and that on thg 13th day ofJanuary t LITL I she served the wtthln

ilotice of Decision (or Determination) by (certified) nrall upon Lillian Sayers

(representatLve of) the petitloner in the wlthin

proeeedings by enclosing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Lillian Sayers
2L East  66th Street
New York, New York 10021

and by deposlting sane enclosed Ln a postpald properly addressed rrapper Ln a

(post offiee or official delnsltory) under the exclusive care and cuetody of

the tlnited States Post Offlce Department withln the State of l{er York.

That deponent further says that the eald addressee ia the (representatlve

of) petttj"oner herein and that the address set forth on said lrrapper Ls the laet

known address of the (representatfve of the) petltLoner.

Sworn

13th

to

u:t

before ne this

of January , LnL.
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STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Application

o f

LTLLTAT{ SA\'ERS

for Revision or Refund of Personal Income
Taxes under Art icle 16 of the Tax Law
for  the year  1956

DETERMINATION

Appl icant ,  L i l l ian Sayers,  has f i led an appl icat ion for

revision or refund of personal income taxes under Art icle 16

of  the Tax Law for  the year  1956.  (F i le  No.  8745987)  A formal

hear ing was held before Solomon Sies,  Hear ing Of f icer ,  a t  the

off ices of the State Tax Commission, B0 Centre Street, New York,

New York,  or r  November 20,  1967,  dt  10:OO A.M. Feinberg &

Kadison by Inr in  L.  Feinberg,  C.P.A.  appeared for  the appl icant .

FINDINGS OF FACT

1. Applicant, Li l l ian Sayers, f i led a New York State Income

Tax Resident  Return for  the year  1956.

2. On February 25, 1960, the Income Tax Bureau, issued a

not ice of  addi t ional  assessment  against  appl icant ,  L i l l ian Sayers,

imposing additional income tax upon the income received by her

for the year 1956 upon the grounds that business expenses of

$4 ,985 .55  were  unsubs tan t i a ted  and  t t ra t  i ncome o f  $20 ,000 .00

from ttre sale of patents was normal income, subject to normal tax

rates and not capital gains tax rates, and aceordingly assessed

add i t i ona l  i ncome tax  aga ins t  he r  i n  t he  sum o f  $1 ,113 .99 .

3.  Appl icant ,  L i l l ian Sayers,  conceded that  the business

expenses of  $4,985.55 were unsubstant ia ted and should be d isa l lovred.
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4. Applicant, Li l l ian Sayers was a designer and inventor of

new and better brassieres. In ]-947 the United States of America

granted to her letters patent for improvements in brassieres which

became known by the trade names "Disguise" and "Hi-Lo Witchery".

5.  In  lg4g appl icant ,  L i l l ian Sayers,  entered in to a wr i t ten

agreement  wi th  Exquis i te  Form Brass iere,  Inc. ,  wtrere in she so ld

to it the exclusive right to manufacture and sell ttrrougtrout the

United States brassieres containing the invention or improvements

claimed in the aforesaid letters patent for the term of said patents-

She further agreed to assign the pat,ents to ttre corporation. In

consideration for ttre sale, she was to receive as royalt ies each

year during the l ives of the patents a percentage of net sales.

In the event the corporation became insolvent, or paid royalt ies

o f  l ess  than  $1 ,000 .00  pe r  annum,  o rwas  60  days  i n  a r rea rs  i n

payment of royalt ies, or discontinued the manufacture or sale of

brassieres then the patents were to revert to the applicant. The

corporation had the right to assign the agreement to a successor

in  in terest  to  i ts  ent i re  bus iness.

6. In addit ion to royalty payments applicant, Li l l ian Sayers,

received a salary from the corporation for her serwices in designing,

supervising the production of and promoting brassieres. Ttr is

agreement was oral.

7 .  Dur ing the year  1955,  appl icant ,  L i l l ian sayers,  received

from the corporat ion a sa lary  of  $10,400.00 and royal t ies of

$20 ,  000  .  00  .

CONCLUSIONS OF LAW

A. ftrat the transfer by applicant, Li l l ian Sayers to

Exquis i te  Form Brass iere,  Inc.  o f  a l l  o f  her  substant ia l

in her patents for improvements in brassieres constituted

rights

the sale

Revenueof a capital asset held for more than 6 months. Internal
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Code Sect ion 1235;  that  i t  const i tu ted the sa le of  a  capi ta l

asset even though the royalty payments were payable periodical ly

over a period generally coterminus with the corporation's use

of the patent and contingent on the amount of saIes. Internal

Revenue Code Re9, ! . !235-l-{g);  that retent ion by }rer of  the

r ight to a reassignment of the patents upon the happening of

contain condit ions subsequent did not constitute the retention

of  substant ia l  r ights .  In ternal  Revenue Code Reg.  1.1235-2 (b)  (2)  -

B. Itrat the royalty palzments received by applicant, Li l l ian

Sayers, were attr ibutable to the transfer of al l  substantial r ights

to the aforesaid patents and were not compensation for services

rendered to her employer as a designer. Rose Marie Reid 26 TC No.

78  (1e56 )  .

C.  f t ra t  bus iness expenses of  $4,985.55 were proper ly

d i sa l l owed .

D. f lrat the application of Li l l ian Sayers is granted to

the extent  o f  reducing the " taxable balance adjusted"  f rom $29,985.00

to  $9 ,985 .00  and  o f  reduc ing  the  add i t i ona l  t ax  due  f rom $1 ,113 .99

to $288.95 and the not ice of  addi t ional  assessment  issued February 15,

1960,  is  reduced to $288.95 together  wi th  such in terest tbereonas

may be IawfuIly due and except as so granted the application is in

a l l  o ther  respects  denied.

Dated: Albany, New York STATE TAX COMMISSION

3^^"6"-/ tt 1 t1)l ,1 ///4**--&/Z-**
COMMISSIONER

COMMISSTONER


