
STATE OF NEW

DEPARTMENT OF TAXATION AND FINANC
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  ^ C I I N G  P R € s I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R
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457-2655, 6,  7

EDWARO ROOK

SECiETAiV TO

c0MMt9$o l l

AODRE3s YOUi iEPLY TO

Albany, New York

January 19,  L97L

Mr - and Mrs . Joseph_ pant-erp
a@ J/c) .6LZL fr".^/ZL,g

of

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

pursuant to Sect ion 386j
court to review an adverse decision

90 days after

Any inquiries conceming the computation of tax due ot refund allowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly yours,

(-"-,*. a
Lawrence A. Newman

HEARING OFFICER

Petitioner's Representative
Law Bureau

.sr r i 'n* coMMtsJtox
a H€Ailr|G-Ul{lT

sb;hen-''t*&an d--ar-$Iers{Iork '4 nbrar'*z<,.22.,kd",-.(J

Please take notice of the
the State Tax Commission

DETERMINATION
enclosed herewith.

AD-L.\2 (7 /7O)
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STATE OF NEW YORK

STAfE TAII COMIIISSION

In the lbtter of, tlre Appllcat{on

of

.TOSEPH AND MARY SANTERO

for Revlgion or Rqfund of parsonaL
Income Tanes under Artlcle 16 of
ttre Tax lew and lthLneoryorated
Buei.neac Tar.€d rrnder erttcte 1.6-A
of thc Tan law for the y€ars L956,
195?, rnd 1959

DgTERIITINATION

,Xoeeph Santero and tiary Santsrp, hla wlfe have ftled an

appllcatLon for revLsl"on or rsfund of pertonaL Lncme taxee undsr

ArtLcle 15, and untncorporated bu;lneea taxec under Artlete 16-A

of tlre '![ax law for t]re years 1956, 195?, and 1959. A fornal haarl,ng

was held at the offlcec of thc State Tax CmLtaLon ln Ncnr York

CLty on Septeriber 21, 1968. the taxpayera wer€ rcpr€rented by ltorrLr

Hororl.tz, Attornqtr at law, and Arthur Gol"db@[gr C.p.A.

rlNpu[cp or rAgf

1. Tanpayer ftled income tax resJ.dent rctumc and trnLneorporated

buel.neec tax returng for tlre yeare L9S6, 195? and 1959.

2. On lrlarch 15, 1962, the Incone 8ax Bureau i8ru€d aaserrnqrt

numbsr AB 001653 for tlre years 1956 totatlLng $462.98. The aaselsaent

was baaed upon ttre gal.n on the aal"e of land, whlch galn trtg reportcd

at a capltal gain by the taxpayer on ta!(payor'i perronal Lncome trx

retutrn, but not on hl.c unineorporatsd busLnssc tax troturn. lFaxpayer

flled tlnely applicati.on for reviclon for the 1955 aar€ssnent and

rince hE testtft@d as to the nerita of tlre 1956 atlGsamont, htr

applleatLon for rcvla{on w111 be aecepted in lleu of a defimnd for hcarlng.

3. on Euna.2, 1960i the Incons Tax Bureau Lssued acacacncnt

number BTF 164?18 for the vear 1957 totalling $357.85. Thc agrergnrnt.

waa baaed upon the graLn on the sale of land, wtrtch gain rrar rcportcd 
-

on talqrayer'8 parronal Lncme tax teturrr, but not on hl,s rmlncorporatcd
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burLnesa tax return. Tar(payer ftl-ed tlnely applicatLon for revlgLon,

whieh appl{catl"on waa danled. A demand for a formal hearlng wac

ti"uely f,t1ed.

4. On March 28, t963, the Xncme Tax Bureau Lsaued aasersoent

number AB 048897 for ttre year 1,959 totalllng $373.50. fatrpayGr fl1ed

tlnely appllcatlon for ravl"ei.on for ttre 1959 agteaamant, and Elnee

he tectified aE to the merltc of thg 1.959 asascment, hLa appllcatLon

for revLaLon will be accepted in ll,eu of a dmand for hcaring.

5. Taxpayer rateed ttre quection ae to tlrc tlne lLnesc of tha

1956 aggeggment. ELt eontenti,on waa tlrat tha aaattel[gnt wal not

tfunely eLnce lt wa; not lecusd wltlri.n the tffrr year statutory ltntt.

6. In eaeh lnstance, the gain on tlre sale of land wtrl,eh waa

roported as capl.tal gal.n on talpayer'a petrlonal incooe tax rctutrn!'

(but not on hir untncorporated buciness tax returne) exceeded 25%

of the anount of Eroac l,ncme or capLtal galn Wtat rdas retrtortsd by

the taxpayor on thece pereonal ineme tax return!.

7. Tarq>ayer ie E buLlder of one fantly hme;. nrr!-ng 1"955,

1956, and L957 taxpaycr aequlred vacant parceb of l"and. A totaL

of eleven pareela w6re sold ln the years 1956, 1957 and 19591 and

ttre gal"n on ttre aal-s of ttrLa land wirs reportad ae capltal. gain for

thoee years.

8. It trcs often the case ttrat taxpayar wsuld butld homes on

land he ormd, and Ln turn sell tho bulldtng and lqnd a8 one unit.

9. Taxpayer haa falled to ruataln ttre burden of proving that

hi.e aetLvlti.et of buylng and aelt,tng land ltere a Eeparate aetlvLty

f,ro,rn hls buclnaaa intereets aa a bulldcr of hdles.

DETtsR}!N[ATTON

A. Pureuant to Scetl.on 3?3 of the lb,x Law tlre alsetarnent for

the year 1"956 wag tinely isrued since i.t wac f,ound ttrat an anount in

exeers of 25% was oraitted fron gro6s l"nesre or capltal gal.n tlrus

settlng a five year statutory llait.
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B. lltre Eale of vacant pareela constl.tutsd a part of taxpayorr t

regulasLy conducted buri.ners aetj.vltieg and tha gain wat subJect

to tbe unLncorporatod busineee tar(,

C. lfhe aegeaam@nts are suataLned and the applicationc for

revieion ar6 d6nicd.

EATEDI A1bany, N6ru York STATE TA)( COMMISSION

flr,to".r, 
,, "{ /,ft / ? 7 /,

l r '

Vh-lr'uf,*^*=-
COMMISSTONER

coMlrfissxoNER
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Antnun Gor-onrRc
C E R T I  F I E D  P U B L I C  A C C O U N T A N T

2 6 
::"":J. ,,l,i'irro,.

'i_
Apr11".I-9, I97I

State Tax Commissi-on
Hearing Unit
BuildJ-ng p, Roorn 2l-4 A
State Campus
Albany, N. Y. 1 '2225

Re: Appl i -cat ion of
.Ioseph & l4ary Santero
for  Rev is ion  o f  1956,  L957t
and 1959 ass€ssments.

GentLenen:

I  respectful ly subnit  that i t  is unfair  for the Tax
Commission to take years to grant a hearing and over a year to
not i fy the taxpayersr representat ive of a determinat ion, aad
then al low the taxpayersr representat ive only po d.ays, and those
pO days occurr ing at the busiest t ime of the year for the tax-
payersI representat ive, within which to nrake a decision to proceed
with a court  review.

I  therefore request that you extend the t ine for at  l -east
another to days to pernit me an opportunity to comnuni-cate and
consult  with ny cl ients as to their  wishes in this matter. .

Very yours,

A r t h u r G o l d b e r g r C P A
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SIATE 0F- sqArE rAx

IIIEW YORK
cor0frssrolt

In the Matter of the Petition
:

of

;IOSPEH zu{D IVIARY SANTERO 
:

:
For a Redetermination of a D,eftciency or
a Refund of Personal & Unincorpbraled
Taxes under Articte(s) 16-A of the
Tax Law f.or the (Vear(s) 1956, L957 r end

AFPIDAVIT OF MAIIING
OF IIOTICE OT DECISION
BY (CERTTFIED) HAIL

i "3:': 5Hi"H"r'"t zo- n*J /LU
S

State of New York
County of A1bany

Linda Wilson r being duly swornl deposes and says that

she is an empLoyee of the Department of Taxation and Finance, over 18 years of

agee and that on the lgthday of ilanuary , L9'7L, she served the withln

llotlce of Decision (or Deterrninatton) by (certified) mall upon JOSEPH AND

1UARY SANTERO (representatfve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follons:

( ''t'*''>/,it'/' '
and by deposi.ting same enctosed in 

" 
ptffpJrd ;;;;.r*7dd";;;J wrapper in a

(post office or official deposltory) under the exclugive care and custody of

the tlnited states Pogt 0ffice Department within the stateX, ,o, york.

That deponent further saytt that the said addressee ie the (representative

of) petttf.oner herein and that the address set forth on eald wrapper ig the lact

known address of the (representatl,ve of the) petl.tioner.

Sworn to before rne thls

19th day of ilanuary , L9 7L
t r . ' / . t -

/ L'. ;'{/4:_ =f:LL 7-4t-,,2-:



STATE Oa *' 'O**
STATE TAX COMXISSION

In the Matter of the Petition

of

iTOSEPH AT\TD }4ARY SAAITERO AFFIDAVIT OF MAITING
OF IIOTICE OT DECISION
BY (CERTTTTED) HArt

For a Redetermination of a Deftciencv or
a Refund e6 Personal & Unincorpctratect
Taxes under Article(s) 16-A of the
?ax law for the (Year(s) 1956, 1957, ?nd

State of New York
County of Albany

Linda Wilson , belng duJ-y sworns deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 19g5 day of ilanuary , 19 7I I she served the wlthin

Notice of llecision (or Determination) by (certifted) mall r.rpon Joseph and

Mary Santero (representative of) the Petitloner in the wlthin

proceedingr by encloslng a true copy thereof in a seeurely sealed postpaid

rraPPer addressnd as follows: Mr. Arthur Goldberg, C.P.A.
26 Court Street
Brooklyn, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Office Department wlthin the State of Nen York.

firat deponent further says that the said addressee ie the (representatlve

of) petttLoner herein and that the addrees set forth on said wrapper is the laat

known address of the (repreeentatfve of the) petitloner,

Sworn to before me this

lglhday of January , L9TL



CORRECTION
FOLLOWS

N7TEJruc FottohrlNe
DOEUMENT(S) ARE BEING REFITMED

TO ENSURE ETARITY

PHOTO MIEROGRAPHIOS INE .
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

JOSEPH AIID MARY SA}]TERO

for Revision or Refund of Personal
fncome Taxes under Art icle 16 of
the Tax Law and Unincorporated
Business Taxes under  Ar t ic le  16-A
of the Tax Law for the years 1956,
1957 ,  and  1959

DETERMINATION

Joseph Santero and Mary Santero, his wife have f i led an

applicaLion for revision or refund of personal income taxes under

Article L6, and unincorporated business taxes under Art icle 16-A

of  t t re  Tax Law for  t t re  years 1956,  1957,  and L959.  A formal  hear ing

was held at the off ices of the State Tax Commission in New York

City on September 27, 1968. Itre taxpayers were represented by Morris

Horowitz, Attorney at Law, and Arthur Goldb€r9, C.P.A.

FINDINGS OF FACT

1. Taxpayer filed. income tax resident returns and unincorporated

business tax returns for  the years 1956,  J-957 and 1959.

2.  On March 15,  L962,  the Income Tax Bureau issued assessment

number AB 001653 for  the years 1956 tota l l ing $462.98.  fhe assessment

was based upon the gain on the sale of Iand, which gain was reported

as a capital gain by the taxpayer on taxpayer's personal income tax

return, but not on his unincorporated business tax return. Taxpayer

f i led t imely application for revision for the 7956 assessment and

since he test i f ied as to  the mer i ts  o f  the 1956 assessment ,  h is

application for revision wil l  be accepted in l ieu of a demand for hearing.

3. On June 2, 1960, f-Lre Income Tax Bureau issued assessment

number BTF L642LB for the year 1957 total l ing $357.85. ft te assessment

was based upon the gain on the sale of land, wtrich gain was reported

on taxpayer's personal income tax return, but not on his unincorporated
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business tax return. Taxpayer f i led t imely application for revision,

which application was denied. A demand for a formal hearing was

t imely  f i led.

4. On March 28, 1963, the Income Tax Bureau issued assessment

number AB 048897 for  the year  1959 tota l l ing $373.50.  Taxpayer  f i led

timely application for revision for the 1959 assessment, and since

he test i f ied as to  the mer i ts  o f  the 1959 assessment ,  h is  appl icat ion

for revision wil l  be accepted in l ieu of a demand for hearing.

5. Taxpayer raised the question as to the t imeliness of the

1956 assessment. His contention was that the assessment was not

t imely since it  was not issued within the two year statutory 1imit.

6. In each instance, the gain on the sale of land which was

reported as capital gain on taxpayer's personal income tax returns,

(but not on his unincorporated business tax returns) exceeded 25%

of the amount of gross income or capital gain that was reported by

the taxpayer on these personal income tax returns.

7. Taxpayer is a builder of one family homes. During 1955,

1956, and 1957 taxpayer acquired vacant parcels of land. A total

o f  e leven parcels  were so ld in  the years L956,  1957 and 1959;  and

the gain on the sale of this land was reported as capital gain for

those years.

B. It  was often the case that taxpayer would build homes on

land he owned, and in turn selI the building and land as one unit.

9. Taxpayer has fai led to sustain the burden of proving that

his activit ies of buying and sell ing land were a separate activity

f rom his  bus iness in terests  as a bui lder  of  homes.

DETERMTNATTON

A.

the year

excess of

sett ing a

Pursuant to Section 373 of the Tax Law the assessment for

1956 was t imely issued since it  was found that an amount in

25% was omitted from gross income or capital gain thus

f ive year  s tatutory  l imi t .
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B.  f f ie  sa le of  vacant  parcels  const i tu ted

regularly cond.ucted. business activities and the

to the unincorporated business tax.

C. Ihe assessments are sustained and the

a par t  o f  taxpayer 's

gain was subject

applications for

STAIE TA)C COMMISSION

rev is ion are denied.

$ATED: Albany, New York
/'l

Vf,L*-<-az-"2 /8, /?'/ /,/ /  - , r '
u ,//

COMMTSSIONER


