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STATE OF }TEW YORK
STATE TAX COMHISSION

("
/

In the !,latter of the Petition
:

of

.fACK RYBACK AFFIDAVIT OF MAITII{G
OF IIOTIOE OF DECISION
BY (CERTTTTED) HAIL:

For a Redeterrnination of a Deftciency or
a Refund of Personal Income .
Taxes under Article(s) 16 of the
Tax law for the (Vear(s) 1955 and 1956:

State of New York
County of Albany

Rae Zimmerman , belng duly sworne deposes and lrays that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the l2thday of August , l-g7!, she served the wlthtn

Notice of Decision (or Deternination) by (certtfied) maLl r.rpon ilack Ryback

(representatlve of) the petitloner in the wlthin

proceedingr by encloeing a true copy thereof in a seeurely sealed postpald

wrapper addressed as followg: ilack Ryback
161 East  35th Street

and by deposrtrng sane encro""a Ti'u llllr"tlTj:.T addressed nrapper ln a
(post office or offlcial deposltory) under the exclugive care and custody of

the united States Post Offlce Department withln the State of Ner York.

firat deponent further says that the sald addressee ie the (representattve

of) petitioner herel.n and that the address set forth on said wrapper ig the lart

known address of the (representative of the) petltl.oner.

Sworn to before rne this

." L2Eh day of August , LilL.
. ' ) t >

! ra-l fr.r.*--*--_.r-*
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STATE OF IIEW YORK
STATE TAX COM}IISSION

In the Xatter of the Petition

of
JACK RYBACK

For a Redetermination of a Deficiency or
a Refun<l of Personal Income .
Taxes under Articre(s) io of the
Tax Law f.or the (Year(s)1955 and 1956s

AFFIDAVIT OF MAITITG
OF IIOTICE OF DECISIO}I
BY (CERTTPTED) HAtr

Zimmerman r bel.ng duly sworne deposes and says that

the llepartrnent of Taxatlon and Finance, over 18 years of

Lzlc}:day of August , L97L, she served the wlthln

Deterninatton) by (certified) mall upon Smanuel W.

(representatlve of) the petitloner in the wlthin

proceedinge by encloslng a true copy thereof Ln a securely sealed postpald

wrapper addressed as fol lows: ftnanuel W. Staft,  C.P.A.
c/o Abrams, Meresman & Co.
545 Madison Avenue

and by depostting sare errctosed iNeI pEg€f.fa$J6eE8dlt addressed wrapper tn a
(post office or officiaL deposltory) under the exclusive care and cuetody of

the United States Post Office Departnrent withln the State of l{w york.

That deponent further says that the sald addressee ie the (representattve

of) petttloner hereln and that the addrees set forth on sald xrapper le the lart

known address of the (representatlve of the) petitloner.

State of New York
County of Albany

Rae

she is an employee of

agel and that on the

Notice of Decision (or

S ta f t ,  C .P .A .

Sworn to before rne this

I2th day of August ,  L9 lL.
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S8Af8 OF NgT TOBK

STATE TAX COFIIfiSSION

- - - - - - - - - - - - -

fn tho l{atter: sf the Applloatlon of

JACK BYBACK

For Bevlslen or Befund. of Pe:rsonal
fneone Ta":res und.er Artlelc 15 ef the
Tax taw for bhe Years L955 anct L956

DETERMINATTON

The taxpayer hereln havlng flled appllcatlens fer revld.oa

cr refund of personal lneome taxos under Artlcle L6 of the fax lrar

fer the years L955 and. 1956 aad. hearlags havlng beea helcl ln

c@nnectlon therewlth at bhe offlce of the State Tax Counlsslrn at

80 Centre Sbreet, New York, N.Y.r @rr the 18tb day of Sepbeober, 1961+r 
-n

the 12th day ef !{ay, 1965 and. the 23re clay of Sepbenber, L956, bcfrng

Soloncn Slee, hearing efflcer of the Departnont of faxetlon ard.

Flnanee and bhe baxpayer, Jack {ybaekl havlng appeared. pcrsoneLly

and havlng been repreoented. by Abrans, Heneenan and. Co.1 C.P.A.tE

by &anuel F. Staft, Esq., testlnony lravlng been baken end the nrtter

havtng been d.uly exanlnect and. conalclered.t

The Stabe Tax Conmlsslsn hereby flnd's:

(1) fhat the taxpayer, Jaok Byback, flled. a pereonal lnoonc

tex return for thc year L955i that he reported. conpensatlon beforc

d.ed.uotlons ln the sun of $a8r5OO; that ln addltlon he also reportcd'

net lncone on rentaL property tn bhe etrn of $1.r5&9.61t after iled.uobfng 
*"

legal fees ln the sum of $1r?00.003 that he d.ed.ucted. frsn aornal

lncone 'expenses ln eonrreg.&&gr.wlt,,h the ].easeholcl of mlne, orleate,

Cubatr ln the sup of $9r9OO*Q0d*f#n-t"",he..4.18o- d.eturctecl ttre sum ef *779.29

for a hobel a3d.plane trlp to $1a^n1, Florld'as 4,,. med'lcal expense; :

that the taxpayer clalned. enedlb fer flve d.epeud.entst 2 nleeee nnd.er

LB years ef BgG r a son 1n fgl,l tlne attenclanee ln college t a d'aughter-

ln-Iaw olneapabLe ef sel,f-supperttr over 18 years oGge aad a gflnd.-

chsld; that en Apr1l L[th r L959 the Department ef Taxablon aoil Flnsnee
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Bad'e an ad'dltlonal assessnent agalnst the taxpayer (Asseoenent

#B 586800) for the year L955 dlsellewlng thc d.eductlon clalned. fcr
oxpen8es Ln osnnectlon wlth the leasehold. of mlne, Legal fees aJ16,
the eost of a trlp te Frenld.a as a med.loar expenee .and further
d'lsaLLowlng'the itepend.enoy cred.lt for the taxpayerr s daughter-1n-lau
upon thc ground' that slnee she was over 1.8 yeare of age and. nelther
nentally nor physlcally tneapacltated. she could. not be cLalncd. ar e
d.ependant.

(2) That thc taxpayer fllecl. a perg@nal lneene tnr rpcturro
for the year rgs6 ra whleh he elalmed a ded.uctlon ef $er4oo rer
exclud.able nslek payn; that @n septenber 1r., Lgsg, the Deparbneat of
Taxeblsn and. Flnanee nad.e an ad.d.ltlonaL assessnent agalnsf thc
taxpayer for the year L9S6 (Assesement #B GGO?OO) dlsail.owtng the
emeunt clalmed' for slek pay based. upon the fallure ef the taxpeyer
to subnlt evld.ence of a pla,rr of hle enpleyers coverlng hln for a
perlod' ef slckness or personal lnJury; that subsequent te the heartng
the taxpayerr e representatlve subnltted. a certlflcate of tngurancc
of contlnental casual.ty co. lssuecl aprll r.st, Lg5s, ceverlng the
taxpayer for accld.ent by lnJuryr of slokness for beneflbe of 2/3 of
lE pay maxlnum of $51000; that ln ad.d.ltlon tc thc payaents recclved.
by the taxpayer fron the three empJ.oyer corporatlons (of whloh he urs
the sole etockholder) d"urlng the perled. sf hts lUaeas fron Aprlt 5,
L956 to $lay 6, L956, he aLse reoelved. beneflts from the abcve-nentlcred.
iasurance efmpe.ny d.urtng sald. perlod. of l].Iaess; that he falLed tc
report the anrount se recelved. fron sald. lnsurance conpany en hls
lncome tax return; that thc taxpa,yer has falled. ts establlsh that
thc anounts recelved' by hln as an employee were pald te hln und.ar a heaLth
er dlsablllty plaa nalntalned. on flnanced. by hls enplcyere and.

nequlrlng such paynents to be nad.c by sald. employere rhlch are excLud,-
able from gross lncene hn aseord.ance wlth bhe provlsloas of Sectl .n : 59t
eubd'lvlslon 2r paragraph e of the Tax Lew, pnlerb lts anend.uent by
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Chapter 1Sg of the l,affs of 195?, apptloable to tar yeam -eonnenolng

Jarruary Ist, L95? and ArttoLe 23 of the Inoome tfax ReguLattonsr the,a

tn offoeti that the paynents uacle to the texpayer es an enployee on

aoeount of slchness were voluntar!.J.y nade; that there ras no enforoe-

abLe obllgatlon on the pant of sald enpJ.oyers to nake the B&tse.

(3) That the taxpayer had been ln the process of negotlatlng

for the leasehold of oertaln nlnes 1n 6trba slnce l9lt9 rlth the orner of

the ooncesslons of sald slnesi that on Ja,nuary 12$h, L952, arl agreenent

rras entered lnto between J. Rybaok Ineorporated. ancl Jack Rybaok, Presldent

and a Flr. Ganola the owner of 12 ooacesslons of chrone nlnerals ancl other

nlnersls-from the thlrd. seotlon, called. fores Mlner and. tl"e Fe Hlaer
t ,

the property of Unltecl Sugar Conpanyr both Loeated. ln the Provlnoe of

Orlente, Cuba, to lease to the corporatlon the coneesgloas for a perlod

of 99 years; that the taxpayor used. the name of the corporatton of wh!.ch

he was a sole stoekhoLd.er as a conilu1t ln ord.er to enten lnto these nego-

tlatlons (I{lnutes of Hearlng, page 231; that the expendlturee rere aLlegecL

to have been mad.e between l-9t+9 aad, L955 (Hlnutes of tlearlng page Z4l i

that the lease for the nlne wag never consunnatecl because of the fallure

to seoure the necessary appnoval fron,Presldqnt Batlsta d.ue to the unneet

Ln Cuba at that tlne; that, lrr add,ltlon, the taxpayer has falled ts sub-

nlt any evLdlence to substantlate the faet that he pald on lacurred any

expenses tn L955 ln connectlon wlth the aforementtoned. nlnes and has

also falleil to lndLcate the exaet nature of the allegecl erpendltures ln

conneotlon therewlth; that the Iaternal Revenue Servlee after flnal aud.lt

of taxpayerts Federal return tor L955 d.Lsallowed. contrlbutlon, $300.00p

buslaess expenses, $600.00, expenses ln eonneotlon wlth leasehoId., $1000.00,

total d.lsallowanoe $1650.00; that the taxpayer f1led an IT-115 on

Iularch 25thrL965 and. pald the add.ltlonal tax clue ln the sum of $LL6.20.

(&) that although Sectton 616 (a) of the Internal Bevenue Code

pernalts a d.eduetton for expenses pald. or lncured. durlng the tarable year

for the d.evelopment of a nlne or other naturaL d.eposlts other than an o11

or gas neIl end. Seetfon 5L6 (b) pernlts the taxpayer to elect to treat

sueh expenses es d.eferred. expenses on a rateable basls, there ts no

slmllar provlslon contaLned. 1n ArtlcLe L5 of the Tax law.
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$) that thc taxpay$ ls tbe ss&Er of a brleh bufldt"lng

looated at 16t gast 35th Street, Ssv Yorh €lty, nhlch hs lcaser te

J. Bybaok InoorgoratocL as tsaant and reports the reatal Lnoous ol

Sehedu1e B of bLs !.Beono tax returnc; tbat Ln 19*t the af,Jola:!.s8

orn6s osnetml,otcd. a nsr butldltsg ard. startd eroavetlng snd b&asttng

as a resuLt of ubtsh tbe taxpayer suEtalraerl dl,anats te the belJ-t!:og

orneel bgr lo{r; thct the taxpayer subnttted, Evld,qlee to the ef,fect

ttrat he bad patdL logal fees ln the sun of *f8oB ilo 195j tn eogeettoa

rf,tth e eonten3rLated lega-l aetloa agalast tnc adjolrlll.ng property @raeri

that tbe taxpayEr subsequeatly eomeeeoA aa aetlon and, rseevcrd a

Jqdtpent !n ths sun of, *51OOO; tbat tbE aroqnt rrceessarlr to ropatr

tb'e danage suotaLned exceed tJoE anount of reeovery; thet tbs tarryatcr

ls estLtled ts a deducti.oa l.a 1955 for Lega1 fecs tn eoaneotloa vttb

hLs laooro paoduorrrg pro3orty.

(6) Etrat the taqrayer sebnLttetl wldesee to the cf,fcEt t&at

he sustaLnEd, a baek taJuqy 1o lflapl, FLorida es e resrr].t of lhtob

he ras osnf!.necl, to St. IlanclE Sospltat tn ltlafft, Fl.orldr lprlL 1?,

1955t for a pertod sf slx daye; tbat he then returnsd, to f,or Iorh

and, uas advlsedl by hls rloetors to rctura to St. Francls Es$ltal l.a

FlorLdq for ftrther treatneat; tbat he ras readnlttcd, to the af,ore-

salel hospltal oa April 161 19rj nhere he rana!:aed f,or about slr d.ayc;

that the taxpayor ls ent!.tlcd to oLaLa a rledrlotLon for hotel and,
pLqae trlp to l'fLapi a,s a, sccllcal. o{peas€r

(7) mat Subd,lvLslon 2, EeEtl*ra 362 of the ter &avr prloa

to lts aneadnent tn | 95$ provldiled f,or depcnd.eney eeedlt lf fire

d.epeatleat p€rson ras und,ar lE yea.re of agc or ras nlracaSrabilc of sel.f-

rupgort bseausc ueota.lly or physical'ly tlcfoetlve or ra,$ o,eo! 18 yeaar

of, age aFd fe ftLL ttns attend.anee at an approved sehsoL or eoLLegori
that the taxpaysr I s elaraghtor-ig-J,ey ovor 18 yoars of age rar nslthar
pbysleal.ly aor nentally defeettve durrpg tbe year t955i that she yas

unabLe to sork beeause she had to eare for her J.refaat ehlltlr

- l+ -



Basod. upon the a.fonemontionod, fin&ings and alL of the

ovidence p:roduced. henefui the State Tax CowoissLon hereby

DHIERI{INESt

(A) That the deduction of erBense &rning the year 1955

in conneotion with leqseho3.d, of mines wag not a proper d,eduatLon Ln

accordance uith the provisions of Soction J6O.of the Tax Law as nore

firJ.ly set forth in Findings (3) and. (hl above.

(S) fhat the taxpayer coulcl not c].aim ]rls daughten-in-lar

as a d.epend,eat drr:ring the year L955 as nore fir3-3.y set fortb in

5'inding (7) above, fuo accondance with the provLslons of sub-d,ivLgion

2t $ection 362 of the rax Law prior to its amendrnent tn t956.

(C) lkrat the taxpayer was entit].ed to a deduction for

3-oga3- expensesr &s more fully set forth in Find.ing V) above; that

tbe ta:cpayer was entitled to claim a deduction for hotel and plane

trip to ltiarni as a med.ical expense in accord,anee with Find,ing (6)'

above. Th€.t the pay:nronts mad.e to the taxpayen by hLs empJ.oyers dur-

ing the year L956 lf,ere volrrntariJ.y made ancl dLil aot erjnstitute anorrnts

roceived. through accid.ent or hea.lth insu:ranco excludable firom gro15

lncome in accord.anco with the provisions of $ectLon 35gt gubd,ivlsion

2-o of the [ex f,aw pnion to its amen&ent ln L|ST and Artiele 2] of

the Income Tax Regu1-ations th.en in effectr

(D) fhat by neason of Deterainations (Alr (g) and (c)

abover tbe assessmont for" the year Lg55 is hereby mod,ified, and, re-

cosrputed, as fol.Lows:

BaLance noported at ltem Jl
Disal-Lowed. expense tn conrroction

wtth leasehoLd of mines

Disa].low€rnce on Fed,ena]. audit
AdJusted. ba.Lance

Med.ica.l, ercp€nse neponted
Less 5fE ad.Justod. baLanco
Med,LcaL expense deductlbLe

PereonaL exemption aLLowed.
AcLJusted. taxable bqJ.ancE
Taxable baLance reponted
Add,LtionaL income subJect to taxn noma1. tax ab W6
Less eredLt (pafa witb I$ 115)
Net additionaL nor.nal tax due

,+-
+23t929o61+

9;900.00
Ft5rEfi6E

r.560.o0
FttfireiEE
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(g) rnatr aaoor"diagLyl the agseesment for" the year

I955t (Assessment #B 586800). cxcept ag modLfLed in aocondance

wLth DetermLnatioa (D) above, ie cornect; tho.t sa-id assessmontl

except as herein modLfiecl, does not Lncrude any tax on othen

cha:rge rh.lch eould, not have been ].arftr].]-y d,enand.ed, and. that tbe

taxpayelts appLLoatlon for nevj.sion or reftrnd fiLod wLth nespoet

tbereto, except as herein mod,ifLod,e ig heneby d,eaied,; that the

assessment fon th.e yea:r Lg56 (assessment #B 660?00) is eornect; that

said assessment d'oss not incLud,e any tax or othor chargo whtch could,

not b'ave been lawftrl}y demand.ed, and that the taxpayenrs application

fon nevision or refi.md filed wtth rospoct th.eroto be a4d the sar16
5.o hereby denied,r

Datod,p .&lbany, New Yonke on the /# d,ay of A--rV","* L9,-71,

STATB TAX OOM}NSSION

fu/tu/c**
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Comrlsatonor GalLman

l{ltr. Ro6k

, ilaek R&astc+ l.rqn$caf;{p$ fgq rcvlo,rton or, rpfund

,,Your mmorrndum of lugpct 10. X9?1, rrgkl ruhero thlr
'datermi.natlon har beEn "all ttrlr fluc" ' 'l!lt hearLng

,,'harel.n var hrld gqltcdbar 18, 1964. tlhk cltc wtt

,,' tsong the 300 odd ergcs whj.eh lt€r€ tcnt to nc by thc
''' I6tr Burcau about t y€ar tlfor Tla havc proccrred all

but about 5O of thqn. In thl.c partLcular clle, tlte
detcrrrl'nat!.on had bem wrlttan, but not lg4lrovc{ by
the cevcral pcoplr in the Lar Bureau who wcrc Ln
chargre of revlav, llhcn we reaehcd thtr calc, one

'of, ry llwyerr revl.wsd and approved and I cndorlEd
thc al4rroval aftEr ! curtory rcviff. I do not know
ths retson for tha prior delay and I doubt Lf we
could-obteln antrthlng furthor frqn thE lctr ButrQtu.

EDWIND ROOX
fl

Auguat 11, 197f
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MEMORANDUM

N O R M A N  G A L L M A N

A C T I N G  C O M M I S S I O N E R  O F

T A X A . I I o N  A N D  F I N A N c E

S T A T E  O F  N E W  Y O R K

D E P A R T M E N T  O F

T A X A T I O N  A N D  F I N A N C E

Mr. Rook,

wil l

th is has been

you please let me know where

all  this t ime.

NFG- -B /LO/7  L


