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or

the

STATE
STATE

0P l,lEW YORK
TAX COMI.IISSION /'2" , ,,

In the l.{atter of the Petitlon

of

ISAAC H. PINCHI'K

For a Redeterrnination of a Deficiency
a Refund of Personal Income

AFTIDAVIT OF }IAILIIIG
OP NOTICE OF DECISION
BY (CERTTFTED) trArl

Taxes under Article(s\ 22
Tax Law for the (Vear(s) 1964

of

State of New York
County of Albany

Mart?ra Funaro r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer.over 18 years of

agel and that on the 17th day of September , Lg 71, she served the withln

Notice of Decision (or Determlnation) by (eertified) mall r.rpon Isaac H.
Pinchuk

(representatlve of) the petitioner in the rvlthin

proceedingr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Isaac H. Pinchuk

3:3",."?;:,'$* $:l;"'
and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official- deposltory) under the exclusive care and custody of

the lJnited States Post Office Departnrent withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representatlve

of) petltioner heref.n and that the address set forth on eaid nrapper ls the lact

known address of the (repreeentatlve of the) petitl.oner.

Sworn to

lTttrday

before rne this

of September t L97L
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of Lhe Petition

o f

ISAAC H. PINCHI'K DECISION

for a Redetermination of a Deficiency :
or for Refund of Personal Income Taxes :
under Article 22 of the Tax Law for :
the Year L964. :

Isaac H. Pinchuk f i led a petit ion for the redetermination of

a deficiency in personal income taxes under Art icle 22 of the Tax

Law for the year L964. In l ieu of a hearing, petit ioner requested

that ttre petition be decided by the State Tax Commission on the

file of the Income Tax Bureau with respect to said deficiency.

Said f i le has been duly examined and considered.

ISSUE

The issue in this case is whether petit ioner is l iable under

section 685 (g) of the Tax Law as a responsible off icer of a corpora-

t ion who wilI fulIy fai ls to pay over withholding taxes where

petit ioner al leges ttrat (a) the taxes were paid by the corporation,

(b) he was not a responsible off icer and (c) his fai lure to pay

over was because tre believed that the corporation had paid the tax.

FINDINGS OF FACT

1.  A def ic iency not ice was issued on Apr i l  I ,  1968,  for

$I ,349.35,  wi th  no in terest ,  for  wi thhold ing taxes for  the per iod

October 1, 1964 through Decernber 31, L964, due from the Nel'r Shelton

Corporation located at 49th Street and Lexington Avenue, Ner,rr York

Ci ty .

2. The amount of tax due is taken from an "Enployer's monthly

return" (If-2101-M) dated January 29, 1968, covering the three months

of October, November and December 1968 and signed by the president
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of Ner^l Strelton. Ttre amount is also shown on an annual "reconcilia-

t ion" (I[-2103 (BNS) ) f i led thereafter and signed by the comptrol ler

of New Shelton.

3. Ivlr. Pinchuk had been the secretary of New Sfielton from

before L964 to at least October 30, 1964, and had signed the

"&nployer's monthly returns" (IT-2101-M) f i led by New Strelton

for each of the f irst three quarters of Lg64, the last one being

for JuIy, August and September and dated, October 30, 1964

4. Mr. Pinchuk submitted a written resignation as secretary

of New Sfielton on Deeembet 21, 1964. At a director's meeting on

December 28, L964, this resignation was accepted and a Mr. i loe

Klassner was elected secretary of New Shelton.

5. lltre withholding taxes here in issue were not paid by the

corporation. Therecords of the Income Tax Bureau show nonpayment.

TLre records of the corporation allegedly strowing payment have not

been submitted by petitioner. Ttrere is no indication of payment

in any testimony or document in possession of the Bureau other

than in the conclusory al legation in l4r. Pinchuk's petit ion.

Furthermore, any suctr paynent before Mr. Pinchuk's resignation

would have been directly contrary to the practice of the corpora-

t ion to pay only after the end of calendar quarters.

6. ! ,1r. Pinchuk's al legation that he believed such taxes to

have been paid has no support in the evidence and cannot be credited.

CONCLUSIONS OF LAW

A. fhe withholding taxes in issue $rere not paid by the

corporation.

B. Mr. Pinchuk htas a responsible officer for the payment of

withholding taxes at least unti l  the date of his resignation on

December 28, L964. The fact that the December taxes could have been

paid as l-ate as 'January 3I, is irrelevant as the liability accrues
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on the date of the palzment of wages and the withheld taxes could

have been paid over earl ier t tran that date (_Seaton_v U.S-, 254 Fed.

Supp .  16 l ,  1966-1  U .S .T .C .  59377  New York  Tax  Law sec t i ons  67L -675) .

Credit wil l  not be given for the period after resignation from

December 29 to 31, because of lack of proof of payment dates and

amounts paid and because such amount would be de mimmis (compare

Lonq  v  Bacon  239  Fed .  Supp .  911 ,  L965-1 -  U .S .T .C .  59298) .

C. Petit ioner has not carried ttre burden of proof that his

fai lure to pay the withholding taxes was other than wil l fulI .

DECISION

The petition is denied and ttre deficiency is affirmed together

with such interest, Lf ?nfr as may be due under the Tax Law.

DATED: Albany, New York

4frt^r",- /'1 /17/
STATE TAX COMMISSION


