
STATE OF }IEll, YORK
STATE TAX COMXISSIO}I

In the Matter of the Petition

of
Will iam W. Fitzhugh & Jean R.:

Fitzhugh
:

For a Redetermination of a Deficiency or
a Refund of Personal Income .

Sworn to before ne this

2l^stday of Apri l  ,  L97L
_J )  ,  , , 1
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AFFIDAVIT OF },IAILING
OF }TOTICE OF DECISION
BY (CERTTFTED) HAIL

Taxes under Article(s\ 22 of the
Tax Iaw for the (Vear(s) L962 & 1963 :

State of New York
County of Albany

Martha Funaro , being duLy sworne deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

agel and that on the 21st day of April , L97L , she served the wlthln

Notice of llecieion (or DetermLnation) by (certified) mall upon William W. Fitzhugh

& Jean R. Fitzhugh (represeffatl.ve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpatd

wraPper addressed as follows: William W. & Jean R. Fitzhugh

#:: SE3'it:l$:"H"n:ti.or
and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or offlcial deposltory) under the exclugive care and cuatody of

the tlnited $tates Post Offlce Department withln the State of lfer York.

fitat deponent further says that the satd addressee ie the (representatlve

of) petitl"oner herel.n and that the address set forth on said wrapper le the last

known address of the (representatlve of the) petitl.oner.
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STATE OF NEW YORK
STATE TAX COMI.IISSION

In the Matter of the petition

:
of

William W. Fitzhugh & .fean R. :
Fitzhugh

:
For a Redeterrnination of a Deficiency or
a Refund of Personal Income
Taxes under Article(s) 22 of the
Tax Law for the (Vear(s) j-962 & 1963 !

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an ernployee of the Department of Taxatlon and Finance, over 18 years of

agee and that on the 21st day of April , L97L , she served the wtthln

Notice of Decision (or Deterrnination) by (certified) mail upon Milton cold

(representatLve of) the petitloner ln the wfthin

proceedin$r by enelosing a true copy thereof in 3 securely sealed postpald

wrapper addressed as follows: Milton e"o1d

3n ffi*:"fi"*"ffI;
and by deposlting same enclosed in a postpald properly addressed r*rapper ln a

(post office or offlcial deposltory) under the exclusive care and cuetody of

the Unlted States Post 0ffice Departrnent withln the State of lfew York.

that deponent further says that the sald aditressee ie the (representatlve

of) petttl.oner herel.n and that the addrees set forth on saLd rrrapper ig the lact

known address of the (representatlve of the) petitloner.
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STATE OF NEW YORK

STATE TA)C COMMISSION

In the Matter of ttre Petition

o f

WILLIATq W. FITZHUGH & JEASI R.
FITZHUGH

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the Years 1962 and 1963.

DECISION

Ttre taxpayers having f i led petit ions for a redetermination

of deficiencies in personal income tax imposed under Art icle 22

of the Tax Law for the year 1962 as determined under notice of

March 28, 1966, and having f i led a petit ion for refund of per-

sonal income tax imposed under ArtLcle 22 of the Tax Law for the

year l-963 and a trearing having been duly scheduled before Nigel G.

Wright, Hearing Off icer, and the record thereof having been duly

examined and considered,

flre State Tax Commission hereby

F INDS:

l-. The sole issue in this case is ttre statutory residence

of ttre taxpayers under section 605 of ttre Tax Law during the tax-

able years in  quest ion.

2. TLre deficiency asserted against Wil l iam W. Fitzhugh is in

the amount  of  $7,229.94 p lus in terest .  The separate def ic iency

asser ted against  Jean R.  F i tzhugh is  in  the amount  of  $5,O4O.94 '

plus interest. I t  is admitted by the Income Tax Bureau that in-

come of  $97,370.84 a l ready inc luded in  the def ic iency against

Wil l iam W. Fitzhugh is also included in the deficiency against

Jean R.  F i tzhugh.  Tt re c la im for  re fund for  L963 is  for  $4,393.47.

3. TLre taxpayers f i led a combined non-resident return for

L962. In 1963, the taxpayers f i led a combined non-resident return

(IT-2O9), but the preparer included therein al l  income as for a

resident and the Department f inds i t  acceptable as a resident return.

Thereafter, an amended return was f i led on a non-resident basis with
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a claim made for refund.

4. TLre taxpayers had three addresses outside of New York:

a large estate in North Stamford, Connecticut and summer residences

in Miami, Florida and in Golden Beach, Florida.

5. The taxpayers had a small one bedroom apartment at 880

Fifth Avenue, New York City, located close to the Lenox Hill IIos-

p i t a1 .

6. Mr. wil l iam W. Fitzhugh became completely incapacitated

in December, 1960, when he was -14 years old. He died on Januarry L7 '

1966. Jean R. Fitzhugh, his wife, was appointed conservatrix of

?rer trusband's estate on JuLy 24, 1961, by order of the Court of

Probate in and for the District of Stamford and State of Connecti-

cut and she so acted unti l  her husband's death.

7. Mr. Fitzhugh was a patient in the Lenox Hil l  Hospital

during the years in question and when not in the hospital, he would

stay in the Fifth Avenue apartment which was equipped with medical

equipment necessary for his health. Ttr is was the case for about

230 days in each year. He was in Connecticut for about 130 days of

each year. He had 24 houn nurse service during this t ime. During

this time, Ivtrs. Fitzhugh would stay close to her trusband in either

a nearby hotel or in the apartment.

Upon the foregoing findings and all the evidence in the case

TLre State Tax Commission hereby

DECIDES:

A.  Pr ior  to  196I ,  Mr.  F i tzhugh's  domic i le  was in  Connect icut

and no change of domici le occurred when after being incapacitated

he came to New York for medical treatment- rtrowever, the renting

of the apartment in New York and the presence of both Mr. Fitzhugh

and his wife in the apartment is evidence that they maintained a

permanent place of abode in New York during the taxable year. The

presence in New York for more than 183 days in each year, therefore,

quali f ies taxpayers as statutory residents of New York.
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B. Ttre petit ion of ,Jean R. Fitzhugh for 1962, is granted

and the deficiency is cancelled to avoid double counting of in-

come. Ttre petiLion of Wil l iam W. Fitzhugh for L962, is denied

and the deficiency is sustained together with such interest, i f

?rry, as may be due pursuant to the Tax Law. Ttre petition for

refund for 1963, is denied.

l r r  '  ' r : ;

DATED: Albany, New York

4y-/, a4 //r/
STATE TAX COMMISSION


