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In the Hatter of the petftton

of

ARTIIT'R C. FINK
:

For a Redetermination_ of a tleflcLency or
a Refund of Personal Income .
Taxes under Artlcle(s) 16 of the
Tax law for the (Year(s) 1959

AFFIDAVIT OF I{AIIING
OF IOrICE OT DECISION
BY (CERTTPTED) l{Arr,

State of l{ew York
County of Albany

Linda Wilson , belng duly sworn, depoces and says that

she is an employee of t"he Department of Taxatlon and Finance, over 18 years of

agel and that on the Bth 6sy 6f July r rg7l, she served the within

Notice of Decision (or Deternrinatton) by (certtfied) mall upon ARTHUR C.

FINK (representatlve of) the petitloner ln the wlthin

proceedin$r by encloslng a true copy thereof ln a securely sealed postpald

nrapper addreesed as follows: Arthur C. Fink
145 West 79th Street
New York, New York

and by deposttlng sane errclosed in a poetpaid properly addressed nrapper ln a

(post office or officlal deposltory) under the exclusive care and cuctody of

the Unlted States Post Offlce Departnent withln the State of lfo York.

fitat deponent firrther Bays that the satd adalressee is the (representatlve

of) petltLoner herel.n and that the addrese eet forth on sald wrapper lg the laat

known address of the (repreeentatlve of the) petitLoner.

Sworn to before me thls

of ilu1yday , L97L.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f
DETERMINATION

ARTHUR C. FINK

for Refund of Personal- Income Taxes
under Art icle 16 of the Tax Law for
thd  Year  1959 .

Arthur C. Fink f i led an application for refund of personal

income taxes paid for the year 1959, which was denied; a hearing

was held thereon at the off ice of the State Tax Commission, BO

Centre Street, New York, New York, on October 28, 1964, before

Martin Schapiro, Hearing Off icer, and the taxpayer personally

appeared.

ISSUE

I.  Are executorsr  fees construct ive ly  received as of  the

date of the order of the Surrogate f ixing such fees?

FTNDTNGS OF FAC!

1. The taxpayer f i led a New York State resident income tax

return for the year L959, report ing therein income from fees as

an executor  in  the amount  of  $39,354.85.  fhereaf ter  the taxpayer

f i led' an application for refund al leging that such income should

not have been included in his 1959 return but that such income

was attr ibutable to the year 1958.

2. The taxpayer and others were executors of the Estate of

Aaron c.  Horn,  deceased;  on December 16,"  1958 the surrogaters
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Court issued a decree resett l ing the f inal accounts of the pro-

ceedings of the executors which was entered on December 11, 1958;

the latter provided that the executors retain for themsel-ves

commissions to which they are entitled out of the bal-ance found'

and remaining in the hands of said executors.

3. In January 1959 there was distr ibuted to the taxpayer,

A r thu r  C .  F ink ,  t he  sum o f  $39 ,354 .85  as  execu to r r s  fees ;  a t  t he

time of the entry of the decree resettling the account, all the

assets of  the estate consis ted of  cash.

DETERMINATION

A. The doctrine of constructive receipt does not apply to

fees of executors where the f inal decree does not direct payment

of such fees at a part icular t ime and the executors in their

off icial capacit ies have done nothing to credit such fees or

apart such fees to themselves in their individual capacit ies.

V .  Commiss ione r ,  I 73  F .2d  805 .

B.  The appl icat ion is  denied.

o/'h /1
DATED: Albany, New York, on the d day of ,/*/^./. , 1971.
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