
STATE OF NEW YORK
STATE TAX COM}IISSION

1/  7 /
In the }latter of the Petition

of

Clinton H. & Frances G.
Churchil l

AFFIDAVIT OF }IAILING
OF }IOTICE OF DECISIOII
BY (CERTIFIED) HAII,

For a Redetemination of a Deflciency or'
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax law for the (Year(s) L96I & L962 :

State of Nerc York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an enPloyee of the Departnent of Taxatlon and Finance, over 18 years of

agel and that on the lltlday of January , L97L, she served the wlthln

Notice of Decislon (or Deternrinatton) by (eertified) ma{L upon Clinton H. &

Frances G. Ctrurchill (representatlve of) the petitloner in the within

proceedingl by encloelng a true copy thereof in a securely sealed poatpald

wrapper addressed as follows: Clras. W. Mayo & C.F. Schaffstall
c/o Ernst & Ernst
1900 Rand Bldg.
Buffalo, New York L42O3

and by deposlting same enclosed in a postpald properly addressed rrapper ln a

(post office or officlal deposltory) under the exclusive care and cuetody of

the llnited States Poet Offlce Departrnent withl.n the State of ilen York.

firat deponent further says that the sald adilressee ie the (representatlve

of) petltLoner herel.n and that the addrees set forth on said wrapper is the last

known address of the (repneeentatl.ve of the) petl.tloner.

Sworn to before

llthday of

ne this

January , 1973,



STATE OF II]EW YORK
STATE TAX COMI.IISSION

In the Matter of the Petition

of

Clinton H. & Frances G.
Ctrurchill 3

For a Redetermination gf a t}eftciency or
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax law for the (Vear(s) 1961 & L952 !

AFFIDAVIT OP MAILilC
OF IIOTICE OF DECISION
BY (CEnTrrrED) HArL

State of l{ew York
County of Albany

Martha Funaro e being duly sworn, deposes and eaye that

she is an employee of the Departnent of Taxation and Flnance, over 18 years of

ager and that on the llthday of January t ]:97I , she served the rlthln

Notiee of Ibcislon (or Determl.natton) by (certtfied) mail upon Clinton H- &

Frances c. CLrurchill (representative of) the petitloner in the wlthin

proceedingl by enclosing a true copy thereof in a seeurely eealed postpald

wrapPer addressed as follows: Clinton H. & Frances G. Ctrurchill
I42O Main Street
Buffalo, Ne\rrr York I42O9

and by deposlting sane errclosed in a postpalit properly addressed rrapper ln a

(post office or officiaL deposltory) under the exclugive care and custody of

the United States Post Office Department withln the State of New York.

firat deponent firrther says that the sald addreasee ia the (representatlve

of) petttLoner herel.n and that the address set forth on said wrapper is the laat

known address of the (repreeentatlve of the) petitloner.

Sworn to

11th day

before me this

of January ,  Lql I .



$TATE.OF NEW YORK

STATE TAX COMMISSION

In the Mat ter"  o f  the Pet i t ion

of

CLINTON I ' I .  & FNANCES G.
CI{URCHILL

fon a Redeterminat ion of  a  Def ic iency
or for Refund" of Personal Income Taxes
under Anticle 22 of the Tax Law fon
the Yeans 1961 and 1952

DECISION

Taxpayers pet i t ioned fon a nedeterminat lon of  a  def ic iency

or for refund of personal income taxes under Art lcle 22 of the

Tax Law. A formal hearing was held before Vincent P. Molineaux,

Heaning of f icer ,  Bt  the of f ices of  the s tate Tax Commiss lon in

the clty of Buffaro, New Yonkr on August 3, L966. The taxpayens

were represented by Chanles W. Mayo and Chanles F.  Schaf fs ta l l ,

Esqs . ,  
? f  " ounse l .

FIIIDINGS OF FACT

1.  Taxpayer  and h is  wi fe  f i led jo in t  New Yonk State nes ident

income tax neturns fon the years 1961 and 1952.

2. On November ZZ, L965 the Depantment of Taxation and

Fi ;nance issued not ice of  def lc iency f i le  number z-331+99ro d is-

a l lowing a capi ta l  loss refund erroneously  paid to  t t re  taxpayen

on nefund voucher  # SBZO1IB aated May 111,  195h tota l l ing $f fZ.ZB.

3.  Taxpayers nepor ted a capi ta l  ga in in  t le  amount  of

$4,gOB r I52. l . . r0  on the i r  pensonal  income tax retunns for  196]  nesul t -

ing f rom the sare of  capi ta l  s tock in  wi {BW rnc. ,  and wI(BW-fv,  rnc.

By terms of  the sa les contract  taxpayer .s  were subsequent ly  ob l iged

to nepay par t  o f  the purchase pr iee amount ing to  $t7,9 l r+9.59 .

Taxpayer  thenefore f i led an amended New Yonk State neturn fon 1961

under r r c la im  o f  R igh t r r  sec t i on  1341  (a )  5  (b )  o f  t he  rn te rna l

Revenue Cod.e for  $BqZ. l+8.  fhe Income Tax Bureau formal ly  d isa l lowed



-2

the r"efund claim on April 27, 1964, informing the taxpayer that

unlike the Federal Code, the New York State Tax Law cont*led no

elaim of  n ight provis ion.

4. fhe retur"n of 6t7r949.59 of the original punchase pnlce

by the taxpayer was a capitar loss reportabre in 1962 the yean

1t was retunned. However,  deduct ion was l lmi ted to reported

Federal  net  income for:  the year 1962. Taxpayer reported a net

loss on his L962 Federal  Income Tax Return.

5.  0n audi t  of  taxpayenrs L962 retunn, a nefund of  $fOB.4T

was gnanted by the Bureau. The Bureau had allowed the capltal loss

l temr subject  to the l imi tat ion of  deduct ion to the extent of

aggnegate gains plus $lrooo.oo. The rncome Tax Buneau sought to

recover th is refund when i t  was later discovened that the taxpayerts

Fedenal  net income was a nogat ive amount.

DECISION

A. Taxpayen is not ent i t led to a deduct ion in 1961 fon a

refund of  purchase pr ice in L962 of  $17,9l ,+9.59 since New yonk state

does not have a provl-sion similar to the Internal Revenue Code

I 'c la i rn  o f  R igh t i l  sec t ion  r3h1(a)a(u)  .

B.  Taxpayer is not ent i t led to a deducf ion in 1952 fon $11000.00

capl ta l  loss s ince Fedenal  Net Income was neponted in a negat ive

amount.

C.  The pe t i t lon  is  den ied  and the  assessment  i s  sus ta ined.

DATED: Albany, New Yonk STATE TN( COMMISSION

Tr.*^r -.,--bpt 3 tt t\>a

COMMISSIONER

\ r'{AJfi*, 
\Cu _,,,_
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CL.-./,-/,;L(., (2-..,.h*,.; rU',,
4-iu-r+C-& 'U,

STATE OF NEW YORK f*-ts"a a-( 'Q-'*-o'n-o:
, /  ^ * s?AYl Tax coMMrsrtox, DEPARTMENT OF TAXATION AND FtNANeit 
, >,._,- nE^i'ile u'|,r

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9, ROOli,t 2l4A
STATE CAMPUS

AtSAt{Y, N. Y. t2226
AREA CODE 518

4 5 7 - 2 6 s s , 6 , 7

t[ f&atbr

EDUARO ROOK

SECiETAiY TO
coMMtS3tOl{

ADDiE33 VOUi iEPLY TO

Albany, New York

ilrnurry 11, l9?&
gltntffi tr. f trrneu O. churcfitll
1{80 rrla Etrr.t
auffrlo, xrr torfr t{109

Please take notice of the Dslll6 of.
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to StlGtlm 690
the Tax Law any proceeding in court to review an adverse decision
must be commenced within
the date of this notice.

after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing heteto may be addressed to the undetsisned. These will be referred
to the proper party for reply.

.Very truly yours,

Irrrocr l. trmtr
HEARING OFFICER

Petitioner's Representative
Law Bureau

AD-1.12 (7 /7O)



STATE

STATE

OF NEI.I YORK

TAX COI$,IISSION

In  the  Ma t ie r  o f  t he  pe t i t . i on

o f t . '

CLTTITOI'I il. ST FRANCES G.
CIIURCHILI,

f o r  a  Rede te rm ina t i on  o f  e  De f i c i ency
or  for"  Refund of  Personal  Tncorne Taxes
under  A r t i e l  e  ??  o f  i he  Tax  Law fo r
the Years 1?61 encl .  I9( )z

DEC ISION

Taxoayers  pe t i t i oned  fo r .  a  : rede tem: . i na t i on  o f  a  de f i c i ency

o r  f o : ' r e fund  o f  pe rsona l  i ncome taxes  und .e r  A r t l c l e  ZZ  o f  t he

Tax Law.  A formal  hear in .q was held before Vincent  P.  l . fo l ineaux,

Hear ing  o f f i ce r , ,  a t  t he  o f f i ces  o f  t he  s ta te  Tax  commiss ion  i n

the 'c i ty  o f  tsuf fa lo ,  New york,  cr  Augu.st  3 ,  1g66.  The taxpayers

were  rep resen ted  by  Char les  Id .  lGyo  and  Char ' l es  F .  Scha f f s ta l l ,

Esqs . ,  
? f  " ounse l .

FINDINGS OF FACT

1.  Taxpaye r  and  h i s  w i fe  f i l ed  j o in t  New York  S ta te  res iden t

i r rc t - , r r re  Lax r .eLurns f  or  i ,he years r95r  and Lg6?.

2.  on November ?2,  rg65 the Depar tmenb of  raxat ion and

F inance  i ssued  no t i ce  o f  de f i c i ency  f i l e  number  ?_ -33 t+gg lo  d i s -

a l l ow ing  a  cap i ta l  l oss  re fund  e r roneous ly  pa id  to  the  taxpaye r

on refund voueher  # 5B2oL1B dar ;ed i . {a ; , '  lb ,  rg6!  to ta l l ing $117.78.

3 .  Taxoaye ' s  repo r ted  a  cap i ta l  Ea in  i n  t l e  amoun t  o f

$h ' lOB, l52 . [O  on  t . he i r  pe rsona l  i ncome tax  re tu rns  fo r  195 ] -_ resu l t -

i tr-g from tt le sale of capital stock in I, fKB',{ Inc., and l. lKBi,I-TV, fnc.

By  te rms 'o f  t he  saLes  conbrac t  t axpaye rs  were  subsequen t l y  ob l i ged

to repay par t  o f  the purchase pr ice anount ing to  StT rg l+,1 .5g.

Taxpayer  therefore f i led.  an arnenCeC New York State return for  1961

unce r  r t c l a im  o f  i t i eh t r r  sec t l on  13h1  (a )  5  ( b )  o f  t he  rn te rna l

Revenue Code for  $S97.1+S.  The Incone Tax Bureau formal ly  d isa l lowed

ryjw1@"r"



2 . .

the refund c la im on Apr i l  27,  196h,  in forming the taxpayen that

u.n l ike the Fodera l  Code,  t j ro  New York State Tax Lar . r  contaheC no

c la im  o f  n igh t  p rov i s ion .  .

l + .  The  re tu rn  o f  # r? ,9 \9 .59  o f  t he  c r i g ina3_  pu rchase  p r i ce

by  the  tax raye r  was  a  cap i ta . l  l oss  repo r teb le  i  n  i gAZ  the  yea r

l t  was  re tunned .  However ,  deduc t i on  v ras  l im i ted  to  repo r ted

Fedena l  ne t  i necne  fo r  t he  yea r  1962 .  Taxpaye r  ropo r ted  a  ne t

l oss  on  h i s  1952  Fec le ra t  f ncome Tax  Re tu rn .

5 .  On  aud i t  c f  t axpaye r " r s  L96Z  re tu rn ,  a  re fund  c f  $ fOB.b?

was grented by the Bureau.  Tt re Eureau had a l lor" reC the capi ta l  loss

i t e ro ,  sub jec t  t o  t he  l i r n i t a t j - on  o f  deduc t i on  to  the  ex ten t  o f

aggnega te  ga ins  p lus  $1 ,OOO.OO.  The  Ineome Tax  Bureau  sough t  t o

recover  th is  re f t : .n< l  r * rhen i i  was la ter  Ciseovered that  the taxpa; ler ts

Federa l  ne t  i ncome was  a  nega t , i ve  amoun t .  , -

DECr.q rON

A.  Taxpaye r  i s  no t  en t i t l ed  to  a  deduc t , i on  i n  1961  fon  a

re fund  c f  pu rchase  p r i ce  i n  1952  o f  $ f7 ,9U9 .59  s ince  } Iev r  Yo rk  S ta te

doos  no t  ha r re  a  p rov l s i -on  s im iLa r  t o  the  In te rnaL  Revenue  Code

r rC la . im  o f  R i . gh t ' r  Sec t j . on  131+1 (A )d (b , ) .

B .  Taxpaye r  i s  no t  en t i t l e r l  t o  a  deduc tbn  i n .L962  fon  $1 'OOO.OO

cap i ta l  1os .s  s jnce  Federa l  Ne t  f neome l ^ ras  nepor ted  i n  a  nega t , i ve

amount .

d
V o

,DATED:

T l :e  pe t i t i on  i s  den ied  and  the  assossmen t  i s  sus ta i -ned .

Albany, Nor^r Ycrk STATE TAX CO}SIISSIO}I
.flu+" -.u-b).-'L 3It t\)"'

. /  ' / ,4t
Lrry::',%:t:*-
CO}&lISSIOI'IFR

c oi,Si l ss I ONflR

COI'fMISSIO}{IR
\(*a"^^^-,


