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STATE OF I.IEW YORK
STATE TAX COM}IISSION

In the Matter of the Petition
:

of

,JAIVIES W- KERR AI{D
V. KERR

Yt,rIRGINIA

a

For a Redetermination of a l),eftciency or
a Refund of Personal Income .

Sworn to before me this

l:9th day of January , L97L.
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t /  n  t , / . ' '  '
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AFTIDAVIT OF I.IAIIING
OF }IOTICE OF DECISION
BY (CERTTFTED) HArt

Taxes under Article(s) 22 of the
Tax Iaw for the (Vear(s) L964 and. 19653

State of New York
County of Albany

Linda Wilson r being duly sworn, deposes and says that

she is an employee of the Departnrent of Taxation and Finance, over 18 years of

agel and that on thg 19th day of ,January t Lg7L, she served the within

Notice of Decision (or Determination) by (eertified) maLl upon JADIES W. KERR

AND 'IRGINTA v. KERR (representatlve of) the petitioner in the wlthin

proceedin$, by enclosing a true copy thereof in a securely sealed postpatd

wrapPer addressed as follows: ilames W. e Virginia Kerr
6IL2 Averi l l  Way
Dal las,  Texas

and by deposlting same enclosed in a postpald properly addressed nrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post 0fflce Department withln the State of ilew York.

fitat deponent firrther says that the said addressee is the (representatl.ve

of) petltLoner herein and that the addrees set forth on said wrapper is the lact

known address of the (repreeentatLve of the) petitLoner.
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STATE

STATE

a

OF NEW YORK

TAX COMMTSSTON

fn the  Mat te r  o f  the  pe t i t ion

o f

James W. Kerr and Virginia V. Kerr

fo r  Redeterminat ion  o f  Def ic iency  or
for Refund of personal Income Taxes
under Art ic le 22 of the Tax Law for
t h e  y e a r s  1 9 6 4  a n d  1 9 6 5 .

DECISION

Pet i t ioners,  James w.  Kerr  and Vi rg in ia  v .  Kerr ,  have f i led a

pet i t ion for  Redeterminat ion of  Def ic iency or  for  Refund of  personal

Income Taxes under Art icle 22 of the Tax Law for the years 1964 and 1965

( r ' i t e  #69109180) .  A  no t i ce  o f  f o rma l  hea r ing  was  sen t  t o  pe t i t i one rs

schedul ing a formal  hear ing before paul  B.  Coburn,  Hear ing Of f icer ,

on  November  20 ,  L97O a t  10 :30  A .M.  a t  t he  o f f i ces  o f  t he  S ta te  Tax

commiss j -on,  B0 centre s t reet ,  New york,  New york.  pr ior  to  the

hearing date petit ioners ad^vised the Hearing Off icer that they were

unable to appear for a hearing and submitted a statement sett ing forth

thei r  reasons why the assessed.  taxes were not  due.  The fo l lowing '

decision is rendered by the State Tax commission upon consideration

of  the ent i re  record conta ined in  the f i le .

FINDINGS OF FACT

1- Pet i t ioners,  James w.  Kerr  and v i rg in ia  v .  Kerr ,

York state combined nonresident income tax returns for the

and  1965 .

f i led New

years J-964

2.  on Apr i l . l ,  1968 the rncome Tax Bureau issued a s tatement

of  audi t  changes agaj_nst  pet i t ioners,  James W. Kerr  and Vi rg in ia  V.  Kerr ,

d isa l lowing the i r  a l locat ion of  sa lary  earned wi th in  and wi thout  New

York State upon the grounds that they were domici led residents of

New York State during the years 1964 and l-965 and therefore al l  of
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their income was subject to personal income tax and accordingly issued

a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  9552 .69 .

3.  Dur ing the years l -964 and 1965 pet i t ioners,  James W. Kerr

and Vi rg in ia  V.  Kerr ,  leased an apar tment  at  101 East  16th Street ,  New

York, New York. During said period they also owned a house located

in For t  Worth,  Texas.

4.  Dur ing the year  1964 pet i t ioner ,  James W. Kerr ,  spent  B0 days

in New York state. He spent a substantial ba.lance of the year

t rave- ] - ing on business.  Pet i t ioner , .V i rg in ia  v .  Kerr  spent  46 weeks in

New York State. She was employed in New York State during this t ime.

5.  Dur ing the year  1965 pet i t ioner ,  James W. Kerr ,  spent  97 d.ays

working in New York State. As a result of heart i l lness he was

hospi ta l ized at  Doctors Hospi ta l  in  New York.  The i l lness lasted for

two months. He spent a substantial balance of the year traveling on

business.  Pet i t ioner ,  V i rg in ia  V.  Kerr ,  was employed in  New York State

d.uring this t ime. During the year they rented out their Texas house.

On their I  965 Federal Income Tax return they deducted expenses

and depreciation in connection therewith including "airplane fare

to check proper ty" .

6 .  On the i r  1965 Fed.era l  Tncome Tax return pet i t ioners,  James W.

Kerr  and Vi rg in ia  V.  Kerr ,  l is ted the i r  home address as lOI  E.  16th

Street #3G, New York, New york.

7. On thei-r 1966 New York State combined income tax return

petit ioners, James W. Kerr and Virginia V. Kerr, stated that they were

New York State res idents for  a  por t ion of  the year .

8.  Dur ing the years Ig54 and.  1965 pet i t ioners,  James W. Kerr

and Virginia V. Kerr, owned. two automobil-es which were registered in

Texas. They maintained savings and checking bank accounts in Texas.
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CONCLUSTONS OF LAW

A. That  dur ing the years 1964 and 1965 pet i t ioners,  James W.

Kerr and Virginia V. Kerr, were domici led in New York State and their

incomes were subject to tax as resident individuals in accordance with

the  mean ing  and  i n ten t  o f  20  NyCRR IA2 .2 (d )  and  Sec t i on  6O5(a )  (1 )

of the Tax Law.

B. That the petit ion of James

denied and the Not ice of  Def ic iencv

DATED: Albany, New York
n
lr*'unc"Lul /?, /?7/,

/  ! /  /

w. Kerr and Virginia V. Kerr is

issued Apr i l  L ,  1968 is  susta ined.

STATE TAX COMMISSION

COMMTSSIONER
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