
STATE OF I,IEW YORK
STATE TAX COMHISSION

In the l,latter of the Petition
:

of

ALLEN & RI]ITH KAT$DEL

:
For a Redetermination of a Deflciency or
a Refund of Personal Income
Taxes under Articte(s) 22 of the
Tax Law for the (Vear(s) 1960 and 1961.

&l'lfiAd,e.a

Qnr)

AFFIDAVIT OF MAITING
OF IIOTICE OT I}ECISION
nv (cenrrrrED) t{art

State of New York
County of Albany

Linda Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agee and that on the 26th day of August , Lg7L, she served the wlthin

Notice of llecision (or Deternrination) by (certified) mail tipon ALLEN &

RT'TH KANDEL (representatlve of) the petitLoner in the wlthin

proceedingr by enclosing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Allen and Ruth Kandel

::"::";::x, "Ill"i",u
and by deposlting same enclosed in a postpald properly addressed rrrapper Ln a

(post office or official depository) under the exclusive care and custody of

the Unlted States Post 0ffice Department withln the State of lfew York.

firat deponent further says that the said addressee ie the (representative

of) petttLoner herein and that the address set forth on said wrapper ls the last

known address of the (repreeentatlve of the) petittoner.

Sworn to

th day

before

of

nre this

August , L97L.



L

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

o f

ALLEN IGNDEL A}ID RUTH KANDEL

for Redetermination of Deficiency or for
Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1960  and  196 I -

: DE0ISION

PetiLioners, Al len KandeI and Rut?r Kandel, have f i led petit ions

for redetermination of deficiency or for refund of personal income

tax under Art icle 22 of the Tax Law for the years 1960 and 1961.

(F i le  No.  69885704) .  A formal  hear ing was held before Paul  B.  Coburn,

Hearing Off icer, at the off ices of the State Tax Commission, 80 Centre

Street ,  New York,  New York,  on June 15,  L97L,  dt  2245 P.M. Pet i t ioner ,

Allen Kandel, appeared pro se and for his wife, petit ioner, Ruttr

Kandel. fhe Income Tax Bureau appeared by Edward H. Best, Esq.,

(A lber t  i I .  Rossi ,  Esq. ,  o f  Counsel ) .

ISSUE

Did petitioners, A1len Kandel and Ruth Kandel, file New York

State personal income tax returns and pay over to the Income Tax

Bureau personal income tax due for the years 1960 and 1961?

FINDINGS OF FACT

1. On March 11, 1968, the Ineome Tax Bureau issued a Statement

oi a,tdit Changes against petitioners, Al1en Kandel and Ruth lQndel,

imposing New York State personal income tax, a penalty pursuant to

section 685 (a) of the Tax Law, and interest for fai lure to f i le a

New York State personal income tax return for the year 1961 and pay

over personal income tax due for said year and aceordingly issued a

No t i ce  o f  De f i c i ency  i n  t he  sum o f  $2 ,591 .08 .
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2. On February 10, L969, the Income Tax Bureau issued a

Statement of Audit Ctranges against petitioners, Allen IGndel and

Ruth Kandel, imposing New York State personal income tax, a penalty

pursuant to section 695 (a) of the Tax Law, and interest for fai lure

to file a New York State personal income tax return for the year 1960

and.'pay over personal income tax due for said year and accordingly

issued a Not ice of  Def ic iency in  the sum of  $2,501.14.

3. Petit ioners, Al len Kande1 and Ruth Kandel, f i led Federal

income tax returns for tJle years 1960 and 1961. The Income Tax

Bureau computed the New York State personal income tax due for

said years from the f igures contained in said Federal income tax

returns and in the Federal audits thereof.

4. On December 11, 1963, the Income Tax Bureau sent a letter

to petit ioner, Al len Kandel, advising him that i t  had no record of

the filing of a New York State income tax return for the year L961

and requesting that he file a return or submit proof of the filing

of a return or the palzment of tax. He did not reply to said letter.

5. Petit ioners, Al len Kandel and Ruth Kandel, fai led to submit

any documentary or other satisfactory evidence to substantiate their

conLention that they filed New York State personal income tax returns

and paid over to the Income Tax Bureau personal j-ncome tax d,ue for

the years 1960 and 1961.

CONCLUSIONS OF I,AW

A. Ttrat since petitioners, Allen l€ndel and Ruth Kandel, failed

to file New York State personal income tax returns and pay over

personal income tax due for the years 1960 and 1961, ttre Income Tax

Bureau was authorized to estimate their New York taxable income and

tax ttrereon from any information in its possession and mail- notices

of deficiency to them for said tax in accordance with the meaning

and intent of section 681(a) of t tre Tax Law.
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B. That since petitioners, Allen Kandel and Ruth Kandel,

failed to file New York State personal income tax returns for the

years 1960 and 1961 and since they failed to show tiat such failure

was due to reasonable cause, the Income Tax Bureau properly imposed

a penalty equal Eo 25% of the amount of the tax due in accordance

with the meaning and intent of section 685 (a) of ttre Tax Law.

C. That the petitions of Allen Kande1 and Ruth Kandel are

derried and the notices of deficiency issued March 11, L968, and

February I0, 1969, are sustained.

DATED: Albany, New York

2 6/ /f 7/

STATE TA)( COMIIISSION

/tu*(
COMMISSIONER

COMMISSIONER
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STATE OF T{EW YORK
STATE TAX CO}INISSIO}I

In the Uatter of the Petitlon

of

GEORGE & INEZ M. KASS
3

For a Redetermination of a Deflciency or
a Refund of Personal Income o
Taxes under Article(s) 22 of the
Tax Law for the (Vear(s) 1960. !

/7v
AFFIDAVIT OT ilAItING
oF tfoTIcE or DEclstol{
BY (CEnTrrrED) HAIL

State of New York
County of Albany

Linda Wilson e belng duly sworn, deposes and eaye that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

agel and that on the 15th day of March r lg 7l I she served the wlthin

Notice of Decision (or Determinatlon) by (certlfied) mall upon GEORGE &

INEZ M. KASS (representatl.ve of) the petittoner in the wlthin

,proceedLn$r by encloslng a true copy thereof ln a securely sealed postpal.d

wraPPer addressed as follows: George & Inez M. Kass
96 N. Drive
Buffalo, New York L42L6

and by deposlting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlntted States Post 0fflce Departnent withln the State of l{er York.

That deponent further srylt that the sald addressee is the (representatlve

of) petttl.oner hereln and that the address set forth on eaid wrapper ig the laat

known address of the (representatlve of the) petltloner.

Sworn to before ne this

Marchth day of , L97r.
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STATE OF NEW YORK
STATE TAX COX}IISSION

In the I'fatter the Petltlonof

of

GEORGE & INEZ M. KASS
:

For a Redetermination of a t),eflciency or
a Refund of Personal Income 3
Taxes under Article(s) 22 of the
Tax Iaw for the (Year(s) 1960

AFFIDAVIT OF I{AIIING
OF }IOTICE OF DECISION
BY (CERTTFTED) HArr

State of New York
Gounty of A1bany

Linda Wilson , belng duly sworn, depoees and says that

she is an etnployee of the Department of, Taxatlon and Financel over 18 years of

agel and that on the 15th day of March r Lg7L, she selived the wlthin

Notice of Decision (or Determinatlon) by (certtfied) mall upon CIIARIES W.

MAyO (representatlve of) the petitloner in the wlthin

proeeedin$r by encloslng a true copy thereof in a securely sealed postpatd

wrapper addressed as follows: Charles W. Ma'
c/o Ernst c slfist
901 Western Building
Buffalo, New York L42O2

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnited States Poet 0ffice Departnent wlthln the State of lfen York.

firat tleponent further saye that the eald addressee ia the (representatlve

of) petltl.oner herel.n and that the addrees set forth on sald nrapper ig the lact

known address of the (representatlve of the) petltl.oner.

to before rne thisSworn

day ot



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petit ion

o f

GEORGE & INEZ M. KASS

For a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Article 22 of ttre Tax Law for
the year  1960.

DECISION

George and Inez Kass petit ioned for a refund of Personal

Income Taxes for the year 1960 under ArtLcLe 22 of the Tax Law.

A formal hearing was held at the state off ice Building' Buffaro'

New York, before L. Robert Leisner, Hearing Off icer.

The petit ioners were represented by Charles W. Mayo, C.P.A,

and the Income Tax Bureau was represented by Edward H. Best, Es![. e

(Alexander  weiss,  Esq.  o f  Counsel ) .

FI\IDINGS OF FACT

1. petit ioners f i led a claim for refund in the amount of

$2 ,L85 .22  fo r  t he  yea r  1960 .

2. The claim for refund was denied under f i le No. 805848

on January 11, L965 and the taxpayers timely petitioned for a

formal hearing,

3. The taxpayers' peti t ion was based on the fact that one

of the taxpayers was a stockholder in International Car Leasing Co.

which was l iquidated in 1960. Taxpayers originally reported capital

ga in of  $40I ,39L.42 in  1960.  Upon an audi t  and a def ic iency assess-

ment against the corporation, there was asserted a transferee

liabi l i ty or assessment against the petit ioners, in the amount of

$43 ,915 .66  wh ich  was  pa id  on  December  L6 ,1963  and  the re  was  a

resultant taxpayers' share of New York franchise tax of $4,644.93

which was paid on March 4, L964.
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4. The questions are: 1) whether these payments were al lo-

cable or applicable to the 1960 transaction, or to be deducted

in the years 1963 and L964, 2) whether New York State affords

tax treatment similar to the optional credit provided by section

1341 of the Internal Revenue Code.

5. The taxpayers asserted that they should be permitted

to decrease the capital gain income they received from the

liquidation in 1960, or receive some type of treatment similar

to the tax credit provided by section 1341 of the Internal Revenue

Code. Tlhe Income Tax Bureau contended that: 1) the deduction

was applicable to the year of repayment under Federal conformity

and the "c]aim of r ight doctriner " 2l there is no state tax

credit similar to section l-341 of the Internal Revenue Code

allowing an elective tax credit based on the earl ier years tax

computation, 3) the year 1963 was closed and barred by the

statute of  l imi ta t ions.

CONCLUSIONS OF I,AW

A. The funds were received in 1960 under "claim of r ight."

The deduction of monies repaid is deductible only in the year of

repayment. Unit,ed States v Lewis, 34O U.S. 590, Healey v Commissioner,

345 U.S.  278.  A pr ior  capi ta l  ga in on a l iqu idat ing d iv idend

requires capital gain treatment on assert ion of transferee

Liabil i ty and repalzment of funds held under claim of r ight. F. D'

Arrowsmith v Commissioner, 344 V.S. 6, Skelly Oil Co. v United

S ta tes ,  394  U .S .  678 .

B. Adjustment of the taxpayers 1960 return cannot be

permitted because the computation of federal tax under section

L34L (a) (5) did not as a matter of law, change the amount of the

taxpayer's federal adjusted gross income or i temized deduction

for  the year  1960.

C. The New York State Tax Law does not have an optional credit

such as that provided by section 1341 of the Internal Revenue Code.

D. Und.er the New York Tax Law applying Federal conformity

the taxpayers received regiular allowances of long term capital



aII respects sustained.

DATED: Albany, New york

/Y)a."j- ^t; /77/,
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losses for 1963 and 1964 offset against the capital gains shown

on their returns for those years subject to the regular federal

rules regarding l imitations on net capital losses. Ttre taxpayers

received the maximum benefits permitted under the Tax Law.

E. The denial of the refund under f i le No. 805848 is in

STATE TA>( COMMISSION

{ rhn^rc.- \a^^,-
COMMISSIONER

COMMISSI


