
STATE OF NEW YORK

STATE TAX COMMISSION

In the l4atter. of trhe ApplicalSion

of

James J.  Rogons, James F. Rogers
and Robent F.  Rogers lndiv ldual ly
and as co-partnens dJb/a/ the
f inm name and. sty le of  Cur loyts
At las l lotel  & Baths

Fon Revision or Refund of Uninconoorated
Buslness taxes unden Art ic le 15-A- of  the
Tax Law fon the Year.s 1946, 1947, & 1948

In the Matten of  the Appl icat ion

of

James F. Rogens

Fon Revision or Rofund of Personal Income
taxes under. Anticle 15 of the Tax Law for
the Yoans 19h6, L947, & I94B

In tho Matter of  the Appl icat ion

of

Robert  F.  Roger.s

Fon Revls lon or Rofund of  PensonaL fncome
taxos under: Article 16 of the Tax Law for
the Yeans L9l+7 and I94B

In the Mattor of  the Appl icat lon

of

James J.  Rogers

For Revls ion or Refund of  Personal  Income
taxes unden Antlcle 15 of ttre Tax Larv for
the Years 1947 and 191+8
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fhe taxpayers having each fiLed applicat,lons pursuant to Tax

Law Sect lons 3B6j and 3?h fon revls ion of  not ices of  addi t ional

assessment ,  each da ted  October  29 ,  f951,  o f  taxes  due as  fo l lows:

agatnst  Cur. leyrs At las Hotel  and Baths for  unlncorponated businoss

taxes under Artlcle 16-A of the Tax Law for the yeans 191t6, L91fi,

and 191+8; against James F. Rogens for personal incomo taxes unden

Artlcle 15 of the Tax Law fon the yoars 19h6, L947, and fg48;

agalnst Robert F. Rogers fon por.sonal income taxes unden Anticle 16

of the Tax Lew for the years Lgr+7 and 1948; and against Ja'rnos J.

Rogens for personal income taxes unden AnticLe L6 of the Tax Law

for the yeans 19h7 ana l9hBi and such applications having been denied

and hearings thereon havlng been duly demand.ed and a Jolnt hearing

held and the record having been duly examined and. conslderod,

The State Tax Commission her:eby

FINII-S:

(1) lhe Lssues in th is case are the amount of  unineorponated

busLness incorner of Curleyts Atlas Eotel and Batbs and whethen Robert F.

Rogers and Jamee J. Rogens were pantners in that entenpnlse wlth

James F. Roger"s. Ihe assessments of personal ineomo tax are based.

solely on an al leged distnibut ive share of  the incorne of  Cunleyts

At1as l lotel  and Bat is.

(2) James F. Roge::s is tho uncle of  Robert  F,  Rogons and

James J.  Rogers who are couslns to each other. .  James F. Rogens

was ln his late 5ors dur lng the years in quest ion and at  the t imo

of the hear ing was deeeased

(3)  Cur ley ts  A t las  Hote l  and Baths  was loca ted  a t  116-12

Boardwalk, Rockaway Pankway, Queons, New Yoz.k Clty and consisted

of a hotel ,  restaurant,  cafetenia,  bar and bathhouse. Ttre Cur ley

family or"rned ttre premises and pnior to 19h5 operated the premises

with the except ion of  the ban which was leased to James F. Rogers
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on a year ' -bo-year basis.  J*r""  i .  Rogers held the l iquor Liconse.

(4) In the Spring of I9h6 the Curleys retined and James F.

Rogens . took a lease on the ent ine pneml.ses.  Ihe leaso was ln hls

name alone and he alone negotiated with the Curl"eys and their

attorney. TLro next year a lease for f ive years $ras obtalned by

James 
'F.  

Roger.s.

$ )  Rober t  F .  Rogens and James.J . .Rogers  worked on  the  pnemises

of Cunleyrs Atlas Hotel and Baths during the srrrnmers of 1947 and 1p[8.

(6) James F. Rogens employed about fifty people eacb suxtnorr;

he alone interviewed them, hired and fined then; and set wonking

hour"s fon both theso employoes. and. his neph€ws. James F. Rogens

alone determined the expenditunes of the entenprise.

(7) James F. Rogers was on the premises evel .y day and super-

vlsed the w<xk of his nephews.

(B) A f inancial  statement pnepared by publ ic accountants

considered the uncLe as the owner. and. the amounts paid to the

nephows as salary.

(g) Rober^t F. Rogens and James J. Rogers were discharged from

the armed fonces in 1945 and in 191+6 went to work for the uncle

at Cunleyrs At las Hotel  and Baths.  They invested no money ln the

enterpr. ise and, in fact ,  had no large amount of  capi ta l  to invest,

Robert  F.  Rogers managed the hotel  sectLon and the restaurant sect ion.

James J. Rogens managed the bathhouse. For this, they ! 'rere each to

receive rtabout one-thirdrr share of the profits and each drew about

a trundred dollars a week, when the unele told them there was enough

money available. They vreno not expected to be l iable for debts of

the enterpr ise or.  to : :e imburse the enterpr ise for"  def  ic i ts.

(10) Robert  F.  Rogers did the bookkeeping for the enterpr ise,

but the general  ledgen was kept by a publ ic accountant.  Robert  F,

Rogers s igned checks drawn on the unclets bank account unden a power

of at torney from his uncle.
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(11) The dnawings of  the nephews were reported as salar ies

on the tax retu:rns of eithen the enterprlse or of tho uncle.

(12) Robont F.  Rogens pract lced law in the winter months.

James J. Rogers sold Lnsurance and real estate ln the wlnton months.

(13) The uncle never of fered a partnership intenest to his

nephews.

( l&l  Cur leyts At las Hotel  and Baths did not f i le tax netunns

(If-202) undor the unincorpor:ated business income tax for the

years 19h6 and 19la8. It dld f i le for" 19h7 but the l-ncome theneon

lras too small to incur a tax. In 19[6 and ].9&B the income of

Cur leyts was nepor"ted on the per 'sonal  income tax retunns, ( t f -aOt) ,

of Jarnes F. Rogens but thrr amounts of net income uere too small to

indicate that an ur:. incorporated business Lncome tax was due.

(15) The assessment agalnst  the enterpnise increases the lneome

of the entenpnise by the drawings of the two nephews and by the

vaLue of food consumod by then and. also by centain rrunexplained

moniesrr claimed by taxpayens to be exehangos or accunulations from

pnion yoars. The rrunexplalned monLes tr were not specif ied or

identif ied at the heaning and there is nothing in evld,enee to show

that their"  source was cal led to the at tent ion of  James J.  Rogors or

the nephews. There Ls nothing to indicato that the nephews had any

knowlod.ge of the financial affains of the enterpnise.

Upon the foregoLng find.ings and. all the evid.ence herein

TLre State Tax Conmrission honeby

DETERMINES:

A. Robert F. Rogers and James J. Rogors r^rere not pantnens in

Cunleyts At las Hotel  and Baths duning the taxable yeans in quest ion.

B. The tesbimony of the two nephews, showing they r.tene not

par tnens ,  v i t ia tes  t t re  bas is  o f  th is  assessment  su f f i c len t ly  so

that the burd.en of coming forward wlth the evidence shifted to the
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Depantment. fhe Depar:tment gave..no explanation of the source of tho

alleged lncneased income. Taxpayen has sustainod the burden of

proof that  the assessment is erroneous.

C. Ilte assessments contain taxes which cannot be lawfully

demanded. The assessments are hereby cancelled ln theln entiroty.

Dated: Al"bany, New Yonk

i , l a i ch  9 ,  19T i )

STA1E TAX COIIMISSION
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COI'IMISSIONER


