
STATE OF NEW YORK

STATE TAX COMI.TISSION

In the Matter. of tho Application

of

James J.  Rogors,  James F. Rogens
and Robert  F.  Rogors lndiv idual ly
and as co-pantners a/a/u/ the
f inm name and sty le of  Cunleyrs
At las Hotel  & Baths

For Revis ion or Refund of  Uninconporated
Business taxes under Ant ic le 16-A of  the
fax Law for the Years l9l+6, IgIfi , & 19ll8

In the Matten of  the Appl icat ion

of

James F. Rogens

Fon Revision or" Refund of Personal Income
taxes under Anticle 16 of the Tax Law for
the Years 19h6, 1947, & 191+B

In the Matter of  tho Appl lcat ion

of

Rober"t  F.  Rogens

Fon RevlsLon on Refund of  Pensonal  fneome
taxes under Article L6 of the Tax Law for
ttre Years L9r+7 and 1948

In the Mattor of  the Appl icat ion

of

James J.  Rogers

Fon Revis lon or Refund of  Personal  Income
taxes under Artlcle 15 of tho Tax Law for
the Yeans 1947 and 1948

n r 1 ,
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DETERMINATION
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The taxpayer"s having each fi led applications pursuant to Tax

Law Sect ions 3863 and 37h fon revls ion of  not ices of  add. i t ional

4$sess.I l "antr  eqch date{ October 29r 1951, of  ta les due as fo l lows:

a,gainst Curleyts Atlas Hotel and Baths for unincorponatod business

taxes under Anticle I5-A of the Tax Law for the years 191+6, Lg47,

and 19hB; agalnst Jamos F. Rogens for personaL income taxes under

Articte 16 of the Tax Law fon the yearas L946, L947, and fg48;

against  Robert  F.  Rogens for personal  income taxes unden Ant icLe 16

of tho Tax Law for the years 19h7 and 19hB; and agalnst James J.

Rogens for por:sonal Ln*come taxes undor Anticle 16 of the Tax Law

for tho years 1947 ana LghB; and such applications having been deniod

and heanings thoneon having beon duly demanded and a Joint hearing

held and the recond having been duly examlned and consldenod,

TLre State Tax Commission heneby

FINDS:

(1) Ttre lssues in this case are the anount of unincorporated

businoss income of Curleyfs Atlas Eotel and Baths and whethen Robent F.

Rogers and James J. Rogens were pantnens in that enterprise witb

James F. Rogers.  The assessments of  personal  income tax are based

solely on an al leged distr lbut ive sharo of  the income of Cur leyts

At1as Hotel  and Baths.

(2t  James F. Rogens ls the uncle of  Rober- t  F.  Rogers and

James J. Rogers who aro cousins to each other. Jamos F. Rogeros

was in his lato 6ots dur ing tho years 5.n quest ion and at  the t ime

of the heari.ng was deceased,.

(3 )  Cun ley ts  A t las  Hote l  and Baths  l ras  loca ted  a t  116-12

Boardwalk, Rockaway Parkway, Queens, New York City and consisted

of a hotel ,  restaurant,  cafeter ia,  ba:r  and bathhouse. The Curley

fami ly owned the premLsos and pr ior  to 19h5 openated the premises

wlth the except ion of  the ban which was leasod to James F. Rogers
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oR a ]ear- to-year basis,  James F. Rogers held the l lquon l icenso.

(4) rn the $prlng of 19l+6 the curleys notired and James F.

Rogens took a leaso on the ent ine premises. The leaso was ln hls

nane alone and he .alone negotiated with the cunleys and. their

attorney' TLre next year a Lease fon five yea.rs was obtalned by

Jarnes F. Rogens.

$) Robert F. Rogers and James J. Roger.s wor.ked. on the pnemlses

of Cunleyrs Atlas Hotel and Baths d.uring the sunmors of L9h7 and 19h8.

(5) James F. Rogers employed about fifty people eacb swnner;

he alone interviovred them, hired and fired them; and. set wor:king

hours fon both these employees and his nephows. James F. Rogens

alone determined the expenditures of tbe entenprlse.

fi) James F. Rogers was on the pnemises every day and sqperr-

vlsed the work of his nephevrs.

(B) A f inancial  statement pnepaned by publ lc accountants

considered the uncle as tho ownen and tho arnounts pald to the

nephevrs as salary.

(9) Robent F. Rogers and James J. Rogons $rere discharged fnom

the arroed forees 1n 191$ and in 19h6 went to wonk for ttre uncle

at Cur leyts At1as l {otel  and Baths.  They invested no money in the

entenpnlse and, in fact, had no large amount of capital to invest.

Robert F. Rogens managed. tho hotel section and the nestaunant sectlon.

James J. Rogens rnanaged the bathhouse. Fon this, they lrere eactr to

neceive rrabout one-thirdrt share of the profits and each d:rew about

a hundred. dollars a woek, when the uncle told them there was enough

money avai lable.  They were not expocted to be l iable fon debts of

the enterpnlse or to reimbunse the ontenpnise for def ic i ts.

(10) Robert  F.  Rogers 'd id the bookkeeping for the enterprLse,

but the general  led.ger.  was kept by a publ ic accountant.  Robert  F,

Rogens signed checks drawn on the uncLets bank account und.er a power

of at torney from his unclo.
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. (I1) nre dr"awings of the nephel.rs were reported as salanies

on the tax netunns of eithen the enterprtse or of tho uncle.

( f2)  Robont F.  Rogor:s pract lced law in the winter months.

James J. Rogens sold. insurance and real estate ln the wlnten months.

(13) Ttre uncle never offered a pantnershlp intenest to his

nephews o

(fhl  Cur leyrs At las Hotel  and Baths dtd not f i le tax neturns

(IT-2O2) under the uninconponated business income tax fon the

years 19115 and 19h8, It did f i le for' 19h7 but the income tb,eneon

was too snall to lncun a tax. fn 191+6 and 19hB the incorae of

Cunleyts was nepor. ted on the porsonal  Lncome tax returns,  ( t t -eOf) ,

of James F. Rogers but the amounts of net lncome were too smal1 to

indicate that an r.mincorponated business incorne tax was due.

(15) I '"ne assessment against the ente::prlse increases the income

of the entorpnise by the drawings of tho two nephews and by the

value of food consumod by then and. also by certain ttunexplalned

moniesrr claimed by taxpayens to bo exchangos on accumulations from

pnior years. The rrunexpJ.ained. monies rr were not spocifled or

identif led at the heartng and there is nothing in evidence to show

that thein source was caIIod to the at tent ion of  James J.  Rogens or

the neph€wso There Ls nothing to indlcate that the nephews had any

knowlod.ge of the financial affairs of the enterprise.

Upon the foregoing findings and aLl the evldence herein

The State Tax Conmission honeby

DETERMINES:

A. Rober:t F. Rogens and James J. Roge::s were not partnors in

Cunleyts.At las Hotel  and Baths dur^ing the taxable yeers in quest ion.

B. fhe testlmony of the two nephews, showing they were not

pantners,  v l t iatos the basis of  th is assessnent suf f ic ient ly so

that the burden of coming forward wlth the evidence shlfted to the
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Dopartment, TLre Department gave no explanatlon of the sourco of the

allegod increased income. Taxpayen has sustained the bur.den of

pnoof that  the assossment is erroneous.

C. f l to assessments contain taxos which cannot be lawful ly

demandod. fi1e assessments are heneby cancelled in their entirety.

Dated: Albany, New Yonk

i , ,e i ' c j r  _c . ) ,  19 ' i ; r )

STATts TAX COiIMISSION

\"*,ti.,,^ )(,*'o^'. J
CO}IMISSIONER


