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In the l ' {at ter  of  th.e Appl icat ion

of

ST}IVI'N }1. AND EVA SHXL
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DEf::!lRt,tINATI0N

Fo:" Revis ion or Refu.nd o
trneone Tax under.  Art ic le
the Tax Larv for th.e year

The ta-xpa,;rens, Steven Ir{. and Eva Shelleyrhereinafter refer.red.
to  as  taxpayer ' ' ,  f i l ed  an  .app l i ca t ion  da ted  Ju ly  23 ,  ]963 pur .suant

to Tax Lar"r Section 37l+ tor refund of Per.sonaL lncome Tax inposed by
Art ic le 16 of  the Tax La,, , ,  for  the year Ig59 and spch appl tcat_icn:

ha.ving been denied and a hear^ing the::eon ha'ring been du1;r cenanded

and the taxpayer having r , , 'a ived porsonar appee"ance thereat and the
appl icat ion having treen suBi ' t ITTED to th-e state Tax cornrnission on
the f i le of  the Personal  Inco;no Tax Bureau and such f i le having been
d-t t ly  exanincd- and considereC, i t  is  deterrnined. as fo l l_o's:

FIIVD]NGS OF FACT

. 1.  Taxpayerts return fo: :  the car-endar.  year r9s7 was f i led
on tirne-on or before April ] '5, 195s. 0n this retur.n the taxpayer

nepontecl '  the same incone and deduct ions as reported on taxpayerrs
Federa l  re tu rn .

2.  A c la i rn for  refund. of  Federal  income tax rvas f i led on
Januar.y 11, 1?6L r

3 '  Ry  a  le t te r  and a  no t ice  o f  aCj t rs tncn t  each da ted  oc tober  ! . ,
1951, the ta;<payer v;as not i f ied by the Fede:"al  author l t ies that  a
nefund r'rould be allor,ved in the amount of abor:t ha.lf of taxpa.yerrs
claim'  said Letter stated that the taxpayer had. already agreed to
the  a tnount  o f  s r reh  r .e f r rn r i .
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l+ ,  On 0ctober  5,  196?,  the Deper tnent  pe ce ive4 f rom the

taxpayer ,  Form IT-1"15,  t t l ,Tot iee of  change in  ta>:eblc  income by

Unj- te .d States Treast r ry  Depar tnrent- - - t r ,  dBtcr l  Scptemlrer"  22,  L962t

wi th  respect  to  the ca l -end,ar  yeBI? 1957 cho ' ; ing a reduct ion of

incorre resul t ing fnom Feclera l  audi t .  Said.  for rn s tates that  the

date of  f ina l  not ice of  Fede: :a l  changes in  net  income is  October  lp ,

1961 .

5 ,  0n Ju ly  21,  : :g( )3 . "  the Dcpar tnent  rcce ivec l  a  c la im for

cr-ed-it  or rcfunrj.  i ,r i th respect to the arrror.tnts ]rere in cl ispute. Such

cla im r . ras received.  as adectruate in  for rn to  con3t i tu te an appl ica ' t ion

fo r  rev i s ion  o r  re fund .  Such  app l i ca t i on  was  den ied  on  Jan .  5 ,

1965 and, taxpayer. demanded a hearing bh February h, 11965"

CONCLUSIOI'TS OF LAld

A. The applica-tion for. revision oI- refund. r. las not f i led.

wlthin 2 year.s from the time of f i l tng of the returtr of taxpayen

ar id.  the tax has not been recomputed..  Such appLicat ion is therefore

unt imely ( tar  La:* Sect ion 371+;20 $yORR 27Q.2?1 "
P, lJ j . th in the meaning of  Tax Lar^r Sect ion 276(Z-) . t ,ne f inal

deterroination of change in Federa.L taxable inconre occut'red on

October [, l  96| when a r.efund vras allorved anrl. not tr^ro years later

when the time to appeal there fronr may have become final. This

meaning of  t t f inal-  d.eterrninat iont t  is  stated' in the regulat ions

(2O l i - fCRR 27O,21(f)  example 2) and is ident i -cal  to the meaning of

the same words found in Tax Lar.r  Seet ion 2I ] .4 of  Art ic le 9-A as

stated in regulat ions in ef fect  s ince 19[5 (Regulat j -ons 9-A,

Sect ion  5oZ;  Of f  .  Corap.  o f  Codes,  Ru les  and Regso Vo1.  2 ,  2nd

Off ,  Cum. Supplement,  page 201).  Sect ion 367(2) was ad.ded to the

Personal Income Tax Lar,r by chapter. 93 of the lar.rs of 19h9 speclfica3-ly

to adopt the requirenents of  Art ic le 9-A as to not ice of  Federal

changes (191+9 I t r .Y.  State Legis lat ive Annr.ral  p.  297),
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c .  Thc  taxpayer  fa . i . red  to  g ivc  p ropor  no t i f i ca t ion  o f  a

change ln Feder"al  taxable inccrne within g0 clays af tor  the f inal

do terminat ion  therco f  ( tax  Law sec t ion  367(z ) ;  Reg"  20  NycRR

?'7o.21(a) )  "  The Tax Corr i . tn ission thenefore has no por.rer to gr.ant

a  r .e fund under "  Tax  Law Sect ion  373(h) ,

D, The appl icat ion for  revis ion or nefund. was prol :enly

den ieC,

DATnD , 6lt ,-"'1 ,\,t.
t"*rl ,tno

STATE TAX CO},{MISSION


