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STATE OF NEI,I YORK

STATE TAX COI"iMISSIO$

In the Matton of, the Application

of,

VINCENT P. VIGILANTE

Fon Revision or Refl.tnd of PersonaL
Ineome taxes unden Article 16 of the
Tax Law fon ttre Yery L957

f i

DETENMINATTON
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The taxpa5rer having fi led applications punsuant to Tax Law

Section 371+ fon revision or refund. of Personal Incomo tax lmposed

by Article L5 of the Tax Law for the Yoar L957 unden an assessment

d.ated Oetober 1-t, 1-959 and a further assessment dated Octobet 2,

195Lr and such appli.cations having been denied and a hearing

ther"eon having been duly demanded. and he1d. bofore Vincent P.

Molineaux, Hoaring Officon and the necond having boen duLy oxaxoinod

and considered,

fhe State Tax Consnission honeby

FTNDS:

1. On his L957 return, t ime)-y fi led on Apnil L5, 1958, the

taxpayon reponted a capital gain of $6,100 indicatod as tho amount

recej.ved on sale. of 1O strares of Citywide Family Sales Conp. Tax-

payor3 fi led no r,etunn tor I95B claiming to be a resldent of Florida

fon the entiro year.

2. I1he Cornmission adopts the findings fi led July J, L966 of

the United States Tax Court  to the fo l lowing ef fecb:

On July 20, Lg57, the other" shareholdc:cs in Citywide

Family Sales Conp. agreed oral ly to purchase taxpayerrs intenest

for the sum of $Z5r '000. A down payment of  $61500'rras to be rnad.e

on or bsfore Octoben 1,  1-957, $5r 5OO was to be paid before January 1,

1958 and $131000 r . ras 'bo be paid in monthly instal lments of  $frOOO
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each beginning in Januany 1958. A written agreoment was propdred

wtrieh' shoi'Ied the o'onside'nation"to be onLy $615oo because of certain
plans of the purchasen concerning the source of funds fo:r paynrent.
The taxpayen necelvod in 1957 onry the $5r5oo cash paSmront and the
notes. Taxpeyen gave up attempts to colrect the $5r!00 paynrent

sometime in January 1958. The notos ron $13ro00 were all pald

in  1958 (V ig i tan to  v .  C . I .R ,  Lg66 T .C.  memo No.  l5 t ) .

3.  Assessment No. 8-676994 dated gctobon 1! ,  lg|g increased

the capital gain shorm on ilre taxpayerrs neturn by $l3,oo0 to $r9r5o0.
The taxpryer pnotested. on Octobor. 28, Ig59 that the $13r000 was

received in 1958 when he was a rosident of  Flonida,

4" Assessment No. B-9Bz5o? dated octoben 2,  1961, but mai led.

Sep.tember 9,  L963, asserted that the $13,OOO in notes due in 1958

and the $5' 000 due tn L957 represented. back salar"y and further that

WAq.60 was neceived by the' taxpayer as div idends from Citywide

Farrri ly Sales Cor"p. This ass€ssment aLso mad.e conforming adjustments

in the taxpayents med.icar deduction and gave cnedit for the

assessment of  Octoben 15, ] rg5g.

5.  Appl icat ions fon revis ion or refund of  both assessments

were received on No'rember L2, L963 and were donied on April ZO, 196l+.

The late fi l ing of, the applicalbi.on was put in issuo with respect to

the first assessmont. Demand for a heaning was made on May l[, 196h.

6.  At  the hear ing the f i rst  assessment was not put in issue.

since the taxpayer fi led no. 1958 neturn, the $t3rooO in lssue was

never reported to New York State as acerued incomo upon his alleged

change in resideRce (see Tax Law sec. 367-a) tn 1958.

7. With regard to the second assessment; taxpayer denied

receiv ing the asserted div idends and no othen evidence with respect

thoreto was forthcorning. The assention of back pay is dinecil-y

contr .any to the f indings of  fact  in Vigi lante v.  Cfn ( lgOO T.C. meno

No.161) .
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.Based upon the foregoing findings and all of the evldenee

herein,  r

The State Tax Corrunisslon hereby

DETER},TTI{ES !

A. Ihe protest  and appl icat lon wi th nespoct to the f i rst

assessment, even if t imely made, were abandoned at the hoani.ng.

B. Tho seconcl assessment for the year" L957 vas timely rnad.e

within s ix years ef ter  the return was f i led (Tax Law Sec. 373(1) as

amended. by Larvs of Jg!}, chap. hO3) since the asserted understatement

of Lncome was over 25f" of the gross income or capital gain shown

on the r"eturn without regand. to any increase shown on the first

assegsrnent  (  compare  Go ldn ing  v .  C  . I .R ,  ,  T .C.  T9)  .

.C. fhe appl icat ion fon nevis ion or nefund with nespect to

the assossment of  October 2,  1961, is granted and the assessment is

cancel led in fu1l .  t t ro appl lcat ion fon revis i .on on refund with

nespect to the assessment of 0ctobor 15, 1959, in the amount of

$hl+0.00 is denied and the assessment Ls af f i rmed together wi th such

additional charges and intenest, if BDy, as rnay be due under Tax

Law Seet ion 377( i l .

Dated: Albany, New York STAIE TAX COIIIIVIISSfON
I
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