
STATE OF IIEW YORK
STATE ?AX COUIiTSSIOil

In the Matter of the PetitJ.on
:

of
:

MILTON AND IUARGARET ROSS
:

For a Redetermination of a t}eflciency or
a Refund ofPersonal & Unincorporated
Taxes under Artiele(s) fO, 16-A- of the
?ax law f .or the (Vear(s) 1958 and 195p

ffi,**,
P,Y, *uBf

t7 70

ATTIDAVIT OT I.ilItIilG
OF IIOTICE OT DECISION
BY (CERTIFIED) HAII,

State of l{ew York
County of Albany

Linda Wilson o belng duly swornl depoees and says that

she is an employee of the Department of Taxation and Fl.nancer over 18 years of

dgee and that on the 21st day of December r 1970 e she served the wlthln

Notice of Decision (or Dreterminatlon) by (certlfied) maJ.-Ultupon Milton and

Margaret Ross (representatlve of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald
Mr. Jack Diamond

wraPPer addressed as follows: Karman and Bernstien
130 West 42nd. Street
New York, New York

and by deposltlng same enclosed in a postpald properly addressed rrapper Ln a

(post office or officfal deposftory) under the exclusive care and custody of

the tlnited States Post Otflce Departnent withln the State of l{ew York.

Ttrat deponent further says that the sald adilressee ie the (representatlve

of) petttl.oner herein and that the address set forth on sal.d wrapper is the laat

known address of the (repreeentatlve of the) petltl.oner.

Sworn to before rne this



STATE OF NEtil YORK
STATE TAX COUI.IISSION

In the Matter of the Petition

of

MILTON AXID MARGARET ROSS :

:
For a Redetemination of a Deficiency or
a Refund of personal a UnincorporatEd
Taxes under Artiele(s) 16, 16-A bf ttre
Tax Law for the (Year(s) 1958 and 1959s

AFFIDAVIT OF }IAIIING
OF XOTICE OT DECISIOII
BY (CERTTFTED) r{Arr

State of New York
County of Albany

Linda wilson e belng duly sworn, deposes and saya that

she is an employee of the Departurent of Taxation and Flnancer over 18 years of

agel and that on the 21st day of December , J.97O 1 she eerved the wlthln

Notice of Decision (or Determinatton) by (certified) mall upon Milton and

Margaret Ross (representatlve of) the petitloner ln the wlthin

proceedingr by eneloslng a true copy thereof in a securely sealed postpald
Milton and Margaret Ross

wrapper addressed as follows: 550 Fifth Avenue
New York 36, New york

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or officiaL deposltory) under the exclugive care and cuatody of

the Unlted States Post Office Department withln the State of New York.

Ttrat deponent firrther says that the sald addressee ie the (representatlve

of) petltloner herein and that the address set forth on eald t{rapper ls the laat

known address of the (representatfve of the) petitloner.

Sworn to before me tbls

21s t De



STATE OF NEW YORK

STATE Tzu( COMMISSTON

In the Matter of the Appl icat ion

o f

MILTON ROSS AIID MARGARET ROSS

For Revision or Refund of Personal
Income Taxes under Art ic le 16 of
the Tax Law and Unincorporated
Business Taxes under Art ic le 16-A
of the Tax Law for the Years 1958
and 1959

DETERMINATION

Applicants, Milton Ross and Margaret Ross, have f i led an

application for revision or refund of personal income taxes

under Art icle 16 and unincorporated business taxes under Art icle

16-A, of the Tax Law for the years 1958 and 1959 (F'i1e frumbers ABOI2295

ABAL2294 and AB055055) .  A formal  hear ing was held before Vincent

P.  Mol ineaux,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax

Commission, B0 Centre Street, New York, New York, orr September 29,

1966 ,  d t  9 :30  a .m .  Ka rman  &  Be rns te i n ,  C .P .A . ' s  by  Jack  D iamond ,

appeared for  appl icants .

FINDINGS OF FACT

I.  Appl icants ,  Mi l ton Ross and Margaret  Ross,  f i led jo in t

New York State Resident Income Tax Returns for the years 1958

and 1959.  Appl icant ,  Mi l ton Ross,  d id  not  f i le  any Unincorporated

Business Tax Returns for  the years 1958 and 1959.

2.  On June 22,  1962,  the Income Tax Bureau issued not ices

of addit ional assessrnent against applicants imposing unincorporated

business taxes upon the income received by applicant, Milton Ross,

f rom his  sa les act iv i t ies dur ing the year  1958 upon the grounds

that those act, ivit ies constituted ttre carrying on of an unincorporated

business and assessed unincorporaLed business taxes,  penal ty  and

interest  against  them in the sum of  $456. l -4  and an addi t ional
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penalty for fai lure to f i le and pay unincorporated business taxes

in  t he  sum o f  $600 .00 .

3.  On Apr i l  6 ,  L964,  the Income Tax Bureau issued a not ice

of addit ional assessment against applicants imposing ad.dit ional

personal income taxes and unincorporated business taxes upon the

income received by applicant, Milton Ross, duringr the year 1959

in accordance with the federal audit of their 1959 Federal Income

Tax Return and upon the ground that his sal-es activit ies during

the year 1959, constituted the carrying on of an unincorporated

business and assessed income and unincorporated business taxes,

penal ty  and in terest  against  them in the sum of  $763.22.  The

adjustment in accordance with the federal audit was not contested

by them.

4.  Appl icant ,  Mi l ton Ross,  was an e lect r ica l  par ts  sa lesman.

He sold e lect r ica l  par ts  for  three unaf f i l ia ted f i rms.  fhe i tems

sold by him were non-competit ive. Tlhese f irms on occasion would

give him leads. He spent one afternoon a week at one f irm and one

or two days a month at the other f irms discussing his sales

ac t i v i t i es .  I n  1959  he  had  pa r t - t ime  c le r i ca l  he lp .

5. During the years 1958 and 1959 the f irms for wtrom applicant,

Milton Ross, sold merchandise did not withhold federal and New

York State income taxes and Socj-al SecurJ-ty taxes. He was not

reimbursed for expenses, except for Christmas gifts. l l trey did not

g ive h im any insurance or  pension benef i ts .  On h is  1959 tax

returns he l is ted h is  income under  bus iness income.  On schedule

t 'C '  o f  h is  Federa l  Return he deducted business expenses in  connect ion

wi th h is  sa les act iv i t ies.  In  1958 he had h is  own te lephone

answbring service and desk space. on occasion he bought and sold

merchandise for  h is  own account .  AIso,  o I1 occasion,  he paid se l l -

ing commissions to other salesmen. Ttrese f irms did not exercise
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any control over trim as to the time spent or the manner and means

by which he was to  per form h is  sa les act iv i t ies,  except  to  l imi t

the geographic area in which he could sel l .

CONCLUSIONS OF IIAW

A. I lrat the income received by applicant, Milton Ross,

from the f irms that he represented during the years 1958 and 1959

const i tu ted receipts  f rom his  regular  bus iness of  se l l ing e lect r ica l

parts and not compensation as an employee exempt from the imposition

of unincorporated business taxes in accordance with the meaning

and intent of Section 386 of the Tax Law.

B.  TLrat  the aforesaid act iv i t ies of  appl icant ,  Mi l ton Ross,

during the years 1958 and 1959 constituted the carrying on of

an unincorporated business and his income derived therefrom was

subject to unincorporated business taxes in accordance with the

meaning and intent of Section 386 of the Tax Law.

C.  Tt rat  the adjustment  of  appl icants ,  Mi l ton Ross 's  and

Margaret  Ross 's , taxable income in  the year  1959 to conform wi th  the

audit of their Federal Income Tax Return was properly made.

D. That applicants had reasonable cause for having fai led

to f i le a return for and pay unincorporated business taxes for

the  yea r  1958 .

E. Ttrat the application of Milton Ross and Margaret Ross for

rev is ion is  granted to  the extent  o f  cancel l ing the $600.00 penal ty

imposed for fai lure to f i le a return for and pay unincorporated

business taxes for the year 1958 (Fi le Nr::nber AB-OL2294) and except

as so granted is  in  aI1 other  respects  denied.

DATED: Albany, New York
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