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In thc Dlatter of the Petltion 
.

of
:

JAMES J, ROGENS
3

for a Redeteml.natl.on of a Deflciency or
a Refirnd of Pensonal Income 3
laxee under Article(r) L6 of the
Tax taw for the (vear(s) 19h7 and 191+&
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oF ttofrcE or DBcrsrox
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Q,,ui('fi".?
rtto 
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State of Nem York
County of Albany

Manganet Wood r belng duly swornr depoaes and eayo that

she ls an empLoyee of the l)'eparfurent of Taxatlon and Pinance; oy€t 18 yeare of

agel and that on the 10th day of Manch , 19 70, she rervcd the wtthle

l{o'tlee ofIE[IilEtE (or Deteminatton) Uy (raeUl3af nall ulnn James J.

Rogens (Wmorlrtrxr$ the petttl.oner tn the rithtn

proceedingl by eneloaLng a true copy thereef ln a seeurely eeated poetpald

wrapper addressed as follows: James J. Rogens, 178 Beach 91st Stneet,
Rockaway Beach, Long Island,, New Yonk

and by depoa!.tlng eme enclosed Ln a poetpal.d pnoperly addreesed nrapper ln a

(post offl.ce or official deposttory) under the *cluglve care and cuatody of

the llnlted States Post Office Depar{ncnt wlthln the State of lfcr York.

Ttrat deponent fru{her Bays that the satd addrecsee le the (r4nsdrr

*F) petftioner hereln and that the addrcss eet forth on eald rrapp€r 1r the laat

known address of the @ftrC) petftioner.

Sworn to before ne thlg

lOth day of Msrch



STATE OF NET.T YORK

STATE TAX COMI'IISS.ION

In bhe. Ma'tben tho Application

James J.  Rogers,  James F. Rogens
and Robert F. Rogons individually
and as co-partners d,/b/u/ the
f i rm name and sty le of  Cur leyrs
Atl-as l lotel & Baths

For Revision o:r Refund of Unincor.porated
Busl"ness taxes under Art ic le 15-A of  the
Tax Law fon the Years 19[6 , I9l+7, & 1948

In t lre Matten of the Appl"ication

o f

James F,  Rogens

For Revision or Refuntl of Personal Incorne
taxos under Art icle 15 of the Tax Law for
the Years 1946, L947, & 19le8

fn the Matter of  the Appl icat ion

of

Robert  F.  Rogens

For Revls ion or Rofund of  Personal  Inconre
taxes unden Article 16 of the Tax Law for
the Years 1947 and 19hB

In the Mattor the Appl icat ion

o f

of

a

DETERI{INATION

o f

of

Jsmes J. Roger.s

Fo:: Revlsion or Refund of
taxes  under  A r t l e le  16  o f
the Year"s I9L7 and 1948

:

Personal  Income :
the Tax Lav for
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The taxpayens having each f i led lappl lcat ions pursuant to Tax

Law Sect lons 3B6j  and 3?l1 for  nev is i {n  of  not ices of  add. i t ional

assessment ,  each da ted .October  29r  1951,  o f  taxes  due as  fo l lows:

against  Cur"Leyts AtIas Eotel  and Baths for  unlncorporat€d business

taxes under Ar:ticle 16-4 of the Tax Law for the yearls 19h5 , L947,

ana 1948; agalnst Janrres F. Rogens for personal income taxes und.en

Article 16 of the Tax Law fo:r the yoars 1945, 1947, and 1948;

against  Robert  F.  Rogens for personal  lncome taxes unden Ant ic le 16

of the Tax Lavr for the years 1947 ana 19hB; and against Jamos J.

Rogers for pensonal income taxes undon Anticle L6 of the Tax Law

for the yea::s 1947 and 19hB; and, such appllcations having been denied

and heanings theneon having been duly demanded and a Joint hearing

hold. and the record havlng beon duly examlned and consldened'

The State Tax Corninission hereby

. FINIITS:

(1) fne issues in this case are the amount of unincorporated.

business lncome of Cur leyts At las Hotel  and Baths and whethen Robert  F.

Rogens and James J. Rogers r^rorre partner:s ln that enterpnise l,t l th

James F. Roger"s.  The assessments of  personal  income tax ane based.

soIely on an al leged distr ibut ive share of  the income of Cur leyfs

At las l {otel  and Baths.

(Z')  James F. Rogers is tho unele of  Robert  F.  Rogers and

Janres J. Roger"s who aro couslns to each other. James F. RogorS

!.rs.s in his late 6ors duning the years in question and at the timo

of t } .e hear ing was doceased.

(3) Cur. leyrs At1as I IoteI  and Baths l tas located at  LI6 'L2

Boardwalk, Rockar,ray Par.knay, Queens, New York City and consisted

of a hotel ,  restaurant,  cafeter ia,  bar and bathhouse. The Curley

family or^rned the premises and p::lor to l9h6 operated the premises

with the except lon of  the bar" which was leased to James F. Rogors
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on a year- to-year '  basis.  James F. Rogens held the l iquon l icense.

(l1.) fn the Spring of 19h5 the Curleys notire6 and Jameg F.

Roger"s 'took a lease on tho entine pnernises. The leaso hras ln hls

name alone and he alone negotlated wlth the Cur"Ieys and tlreln

at tonney. The next year a lease fon f ive years l ras obtalned by

Jalnes 
'F.  

Rogers.

(5 )  Rober t  F .  Rogens and James.J . .Rogens worked on  the  pr .emisos

of Cunleyrs Atlas Hotel and Baths during the summors of lt l1l and 191+8.

(6) James F. Rogens employed about f i f ty  people each summor;

he al'one lnterviovred them, hlred. and fined them; and set wonking

hours fon both theso emproyees and. his nephens. James F. Rogens

alone detormined the oxpenditupes of the enterprlse.

(7) James F. Rogers was on the premises every day and supen-

vleed the r.lork of his nephervs.

(8) A f inancial  statement prepaned by publ ic aceountants

considened the unele as the owner and tho amounts paid to the

nephews as salany.

(g) Robent F.  Rogers and James J.  Rogors l rere discharged fnom

tho armed fonces 1n 191$ and in I9h5 went to work for the uncle

at Cur leyts At1as Hotel  and Baths.  They invested no money ln the

entenpnlse and, in fact ,  had no ra: :ge amount of  capi ta l  to Lnvest.

Robent F.  Rogers managed the hotel  sect ion and the restaurant sect ion.

James J. Rogers managed the bathhouse. Fon this, they were each to

neceive t rabout one-thindttshar.e of  the prof i ts and each drew about

a hundred dollars a week, whon the uncle told them there was enough

money avai ' Iable.  They wono not expocted to be l iable for  debts of

the enterpr ise or to reimburse the entenpr ise for  d.ef ic i ts.

(10) Robert  F.  Rogers did the bookkeeping for the enterpr ise,

but the general  ledger was kept by a publ ic accountant.  Robent F.

Rogens signed checks drawn on the unclefs bank account under a powen

of at torney from his uncle.
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(11) The drawlngs of  the nephews were reponted as salar ies

on the tax returns of eithen the enterprise or of the uncle.

( f .2)  Robert  F,  Rogers pract iced law in the wlnter months.

James J. Rogor.s sol"d insur:ance and neal estate in the winter monthg.

(13) The uncle never of fened a partnership intenest to his

nephews.

( fh l  Cur leyrs At las Hotel  and Baths did not f i le tax neturns

(IT-2O2) unden the unLnco::ponated business lncome tax for. the

years 1946 and 19f8. It dld fi le ror: I9h7 but the i-neome tb.er.eon

was too small to l-ncur a tax. fn 191+6 and 19hB the income of

Cunleyts was neported on the porbonal  income tax netunns, 1t f -201),

of James F. Rogers but the amounts of net income btere too small to

indicate that an unLnconponated busLness incorno tax r^ras due.

(15) The assessment agalnst  the enterpr ise increases the income

of the enterpnise by the dnawings of the two nephews and by the

value of food consunod by thera and also by certain frunexplained

monies fr claLmed by taxpayers to be exehangos or accurnulations from

pnion years. The ttunexplained monies tt wene not specifled or

identif ied at the hea::lng and there is nothing in evidence to show

that thein source lrds called to the attention of James J. Rogens orl

the nephel.rs. Tlrere ls nothlng to indicate that the nephetrs had any

knowledge of the financial affeins of the enterpnise.

Upon the foregoing findlngs and. all the evldence heneln

Ttre State Tax Corcnission hereby

DETERIIINES:

A. Robent F, Rogers and James J. Roger"s ?tere not partners in

Curleyts At las HoteL and Baths dur. ing the taxable years in quest ion.

B. The testimony of the two nephews, shor.ring they we:re not

pantners ,  v i t ia tes  the  bas is  o f  th is  assessmont  su f f i c ien t ly  so

tbat the burden of coming forward with the evidence shifted to the
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Dopantnent. The Depantment gave.no explanation of the source of the

alleged l-ncneased income. Taxpayen has sustained the burden of

proof that the assossment ls ornoneous.

C. The assessments contain taxes which cannot be lawfully

demanded. Tbe assessments are treneby cancelled ln theln entinety.

Dated: A1bany, New York STAIE TAX COMMISSION

/ , , , t ' - ' - ' '
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PRESIDENT

\\,*]i;u,',, )(oi^,^' J
COMMISSIONER


