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APTIDAVIT OF MAITI}IG
OF IIOTICE OF DECISIOil
nv (csnrrrrED) lrart

State of New York
County of Albany

Claire A. Draves , belng du1y sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

ageq and that on the 20th day of November r L97o , she served the wlthln

lfotice of Decieion (or Deterrninatlon) by (certlfied) matl upon Isaac C. Donner, Esq.

(representative of) the petitl.oner in the wlthin

proceedingr by encloel.ng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Isaac C. Donner, Esq.
30 Vesey Street
$Iew York, New York 10007

and by deposlting same enclosed J.n a postpalil properly addressed wrapper Ln a

(post office or officiaL depository) under the exclugive care and euetody of

the United States Post Offlce Department withln the State of lfew York.

firat deponent firrther Baytt that the sald addressee ie the (representatlve

of) petttloner herein and that the address set forth on sal.d wrapper is the lart

known address of the (repreeentatlve of the) petitl.oner.

STATE OP T{Etl' YORK
STATE TAX COMI{ISSION

In the l'latter of the Petitlon

of

Estate of Louis Markowitz

For a Redetermination of a Deficiency or
a Refund of Personal Income Taxes :
Taxes under Article(s) ZZ of the
Tax Law for the (vear(s) 1963, Lg64 :

& _1965
vNw
., rt4+ Q1 'T>5

Sworn

2041

to before ne thls

,  1970.



STATE OT NEtt, YORK
STATE TAX COWISSION

In the l4atter of the Petitlon

of

Estate of Iouis Markowitz
APFIDAVIT OF MAITINC
OF NOTIOE OT DECISIO}I
BY (CERTTTTED) HArr,:

For a Redeterraination of a Deflciency or
a Refund of Personal Income Taxes :
Taxes under Article(s\ ZZ of the
Ta:q- l,qq for the (Vear(s) 1963 , Lg64 & !

1965

State of New York
County of Albany

qllaire A. Draves r being duly sworn, deposes and saye that

she is an employee of the Departrrent of Taxatlon and Financel over 18 years of

agee and that on the 20th day of November , 1970, she eerved the wlthin

Notice of Decision (or Deterrninatton) by (certtfied) mall upon lftre Est. of Louis

Markowitz c/O
Mollie Markowitz
proceedingl by enclosing a true copy thereof in a securely sealed postpal.d

wrapPer addressed as follows: The Est. of Louis Markowitz c/o NtoILie Markowitz
68 West 238th Street
New York, New york 10463

and by deposlting sme enclosed in a postpald properly addressed wrapper Ln a

(post office or official- deposltory) under the exclugive care and custody of

the tlnlted States Pogt Office Departnent withln the State of New York.

Ttrat deponent firrther says that the sald addressee ie the (represeffiatl.ve

of) petitloner herein and that the addrese set forth on saLd wrapper is the lact

known address of the (representatLve of the) petittoner.

Sworn

,irlh

(representatl.ve of) the petitloner in the wlthin

i

to before ne thls

,  1970
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

of

fhe Estate of  Louis Markowitz :
and Mol l ie Mar"kowitz DECISION

:
f o r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Personal  fncome Taxes under  :
Ar t ic le  22 of  the Tax Law for  the years
1)63,  196[  and ] -965 :

Taxpayens havi -ng f i led a pet i t ion punsuant  to  Sect ion 689 of

the Tax Law for  a  redeterminat lon of  def ic ienc ies of  personal  i -ncome

taxes for  the years L963,  196h and 1965 and a hear . ing havlng been

duly  held before Nigel  G.  Wr lght ,  Hear ing Of f ieer ,  anc l  the record

having been duly  examined and considered,

The Sbate Tax Conra iss ion hereby

FINDS:

(1 )  The  so le  i ssue  he re in  i s  t he  app l i ca t i on  o f  A r t i eLe  22  o f

the Tax Law to the undis t r ibuted income of  a  corporat ion taxable for

Federa l  purposes under  Subctrapter  S (sect ions 137f  e t .  seq.)  o f  the

Internal  Revenue Code.

(2 )  The  de f i c i enc ies  agsen ted  ane  $ f5O.BB fo r "  1963 ,  $28O.91  fon

196h  and  $ t , z3Z .7 t  f o r  1965  a l l  w i t h  i n t e res t .

(3 )  Tn io  P ress  Inc .  i s  a  New York  eo rpo ra t i on  i n . co r "po ra ted  i n

1923 .  I t s  two  sha reho lde rs  a re  Lou is  Markow i t z .  now deceased ,  and

his  wi fe  Mo1l ie  Mar"kowi tz .  I t  earned net  income dur ing the years in

ques t i on  bu t  pa id  no  d i v i dends .

(4)  Drr ing the taxable years here involved T: r io  Press fnc.  had

e lec ted .  t o  be  t axed  as  a t t subchap te r  S t t  co rpo ra t i on .  f t  d i d  no t  pay

any  Federa l  i ncome tax .

G)  Tn io  Pness  Inc .  pa id  New York  F ranch lse  taxes  under  A r t i c l e

9-A of  the Tax Law for  a l l  taxable years involved henein.  I t  computed

i t s  t ax  on  a  ne t  i ncome base .



(6  )  rhe

Press  f ne .  i n
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reduced by the

Upon the

The State

DECIDES:
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taxpayers included the undistr ibuted ineome of Tr io

the i r  Federa l  taxable income.

taxpayers computed the i r  New York State income tax

of  lncome repor ted to  the Federa l  author i t les as

income of  Tr io  Press inc luded in  the Federa l  re turn.

foregoing f ind ings and a l l  the ev idence in  the case

Tax Commiss ion hereby

(a )  A r t i c l e  22  o f  t he  Tax  Law i s  p rope r l y  cons t rued  to  i nc lude

in the taxpayers income the t tundis t r ibuted prof i tsr r  o f  a  Subchapter  S

co rpo ra t i on .  The  fede ra l  ad jus ted  g r "oss  i ncome re fenned  to  by  Tax

Law Sec t i on  6 fZ (a )  i s  based  upon  g ross  i ncome as  compu ted  unden  bo th

Sect ions 6f  and 1373 of  the In ternal  Revenue Code.  Sect ion L373 which

p rov ides  exp l i c i t y  t ha t  und is t r i bu ted  p ro f i t s  a re  to  be  i nc luded  l n

the gross income of  the shareholders refers  not  mer"e ly  to  the amounts

requi red to  be repor ted on Federa l  Form 1040 but  a lso to  the meanlng

o f  g ross  i ncome in  Sec t i on  61  o f  t he  Code .  Tha t  such  und is t r i bu ted

profits might not be income rfderivedn by ttre strareholden within ttre

mean ing  o f  Sec t i on  61 ,  w i thou t  re fe rence  to  Sec t i on  1373 ,  i s  immate r ia l .

That  the leg is la ture in tended to inc lude such r rundis t r ibuted pnof i tsr r

in the taz,payers income is shown by Ctrapter 7V of the ..Laws of L962

which amended Sect ion 672(b ' )  o f  the Tax Law to def ine the source of  such

income and exc lude such income f rom the tax base of  a  non-res ldent .

B.  The imposi t ion of  the Ar t ic le  22 tax on the undis t r ibuted

p ro f i t s  o f  a  Subschap te r  S  co r "po ra t i on  does  no t  v io la te  due  p rocess

of  1aw or  the equal  protect ion of  the Law.  fnsofar  ag the shareholders

of  Subchapter  S corporat ions are t reated d i f ferent ly  f rorn the share-

ho lde rs  o f  o the r  co rpo ra t l ons  th i s  d i f f e rence  i s  r reasonab le .  The

shareholders t rave e lected a specia l  s ta tus under  the Federa l  1aw whic t r

a l lows them to be taxed in  a way s imi lar  to  the Federa l  t : :eatment  of
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par tnerships wi th  the knowledge that  the same e lect ion is  construed

by New York to mandate that the taxpayers be taxed for New York

pul4poses in  a way s imi lar  to  the New York t reatment  of  par tnerships

and  o the r  un inco r .po ra ted  bus inesses .  f h i s  t rea tmen t  i s  necessany  to

achieve equal i ty  o f  t reatment  wi th  par tnerships and ot t rer  un inconponated

bus inesses  wh ich  a re  sub jec t  t o  t he  un inco rpo ra ted  bus r iness  tax  under

Ar t ic le  23 of  the Tax Law at  the same t ime the i r  members are subject  to

the  A r t i c l e  22  tax  on  the  n ro f i t s  o f  t he  bus iness .

C.  The inc lus ion of  the und. is t r ibuted prof  i ts  o f  a  r fsubchapter

Sr f  corDorat ion in  the taxable income of  tho shareholders under  Ant ic le

22  does  no t  v io la te  A r t i c l e  161  Sec t i on  3  o f  t he  New York  S ta le

Cons t i t u t i on  n rov id ing  tha t  und is t r i bu ted  p ro f i t s  sha l l  no t  be  t sxed .

The New York Supreme Court has so held in Ganlin v, Mur"phy 5l Misc 2d

477 and the State Tax Cornrn iss ion is  bound by that  dec is ion.

D .  The  pe t i t i on  i s  den ied  and  the  de f i c i enc ies  a re  a f f i rmed

together  wi th  such i .n terest ,  i f  any,  as may be due pursuant  to

Sec t i on  6811  o f  t he  Tax  Law.

DATED: STATE TAX COMMISSION

COMMISSIONER

\^rffi, Y*^*t

Albany,  New York
/?,,t<,re.rr-bg-<: t?, tf ZO

COM4ISSIONER


