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State of New York
County of Albany

Cla i re A.  Draves r being duly swornr deposes and says that

she is an employee of the Departnent of Taxation and Flnancer over 18 years of

agee and that on the 20th day of November , L97O I she served the wlthln

llotice of Decision (or Determination) by (certlfied) mall upon Marcus D.

and Louis B. Grayck (representatlve of) the petitLoner in the wlthin

proceedingl by encloslng a true copy thereof in a seeurely sealed lrostpal.d

wrapper addressed as follows: Marcus D. and Louis B. Grayck
Hil ldale Lane
Sands Point, New York 11050

and by deposlttng sane enclosed Ln a postpald properly addressed wrapper ln a

(post office or officlal depository) under the exclusive care and custody of

the United States Poet Offiee Department withln the State of l{ew York.

firat deponent further Bays that the sald addressee is the (represeutatlve

of) petitLoner hereln and that the address eet forth on saLd wrappeli is the lact

known address of the (repreaentatfve of the) petitLoner.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petit ion

o f

IVIARCUS D. AIID LOIS B. GRAYCK

for a Redetermination of a Deficiency
or for Refund of Personal- Income Taxes
under Art icle 22 of the Tax Law from
the  Years  1963 ,  L964 ,  1965  and  1966

DECISION

Taxpayers having f i led a petit ion pursuant to Section 689 of the

Tax Law for the redetermination of a deficiency of personal income

tax imposed by Art icle 22 of the Tax Law for the years 1963, L964,

1965 and L966 and the f i le with respect to such deficiency having

been submitted in l ieu of a hearing and said f i le havi-ng been duly

examined and considered,

fhe State Tax Commission hereby

F INDS:

1;  f t re  so le issue here in is  the appl icat ion of  Ar t ic le  22 of

the Tax Law to the undistributed income of a corporation taxable

for  Federa l  purposes under"subchapter  s"  (sect ion 1371 et .  seq.  )  o f

the In ternal  Revenue Code) .

2.  fLre def ic ienc ies amount  to  $203.59 (as rev ised on June 9,  L967)

for  L963i  $342.77 for  L964;  g62L.64 for  ]1965 and $777.65 for  1966.

3. Natco Business Corporation was formed in New York on Apri l

1956 .

4. On or about November 25, 1958 Natco f i led an election to

be taxed as a "subchapter S" corporation. It  did not thereafter

pay Federal income tax.

5. Natco paid New York franctrise taxes under Art icle 9-A of

the Tax Law for al l  taxable years.
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6. l fhe taxpayers included the undistr ibuted income of

Natco in the sum reported on l ine 9 of the Federal income tax

form 1040 and paid Federal income tax thereon.

7. fhe taxpayer, Marcus D. Grayck, computed his New York

taxable income as the amount reported on l ine:,9 of the Federal

income tax form !-040 as reduced by the amount of undistributed

profits included therein. f tre taxpayer thus did not pay tax on

the amount of such und.istr ibuted prof i ts.

Upon the foregoing f indings and al l  the evidence in the case

fhe State Tax Commission hereby

DECIDES:

A. Art icle 22 of the New York Tax Law may properly be

construed to include in the ta*pay"rt" income the "undistributed

profits" of a"subchapter S"corporation. fLre reference in Tax Law

Sec t ion  612 (a )  t o  h i s  " f ede ra l  ad jus ted  g ross  i ncome"  does  no t

exclude amounts which are also in the taxable income of the corporation.

(trat the Legislature intended to include the "undistr ibuted profi ts"

is shown by Chapter 783 of the Laws of L962 which amended Section

632 (b) to define the source of such income and exclude such income

from the tax base of a non-resident.

B. l fLre inclusion of undistr ibuted profi ts in the tax base of

the shareholder under ArticLe 22 of the Tax Law and also in the

tax base of the corporation under Art icle 9-A of the Tax Law does

not result in discriminatory double taxation since the undistr ibuted

profits of a business are included in the tax base of an individual

under  Ar t ic le  22 and a lso in  the tax base of  the business i tse l f

under Article 23 of the Tax Law. fhe failure to exempt the corporation

under Art icle 9-A irs immaterial when such business would. other:vrise

be subject  to  Ar t ic le  23 (see Let ter  o f  Joseph H.  Murphy,  March 13,  1961;

P ren t i ce -Ha l l ,  S ta te  and  Loca l  Taxes  155 ,275 .10 ) .
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C. It  has been held that the taxation under Art icle 22 of

the undistr ibuted profi ts of a "subchapter S" corporation d.oes not

violate Art icle 16, Section 3 of the New York State Constitut ion

(Gar l i n  v  Murphy ,  51  M isc .  2d  477 . )

D. fkre petit ion is denied and the deficiencies are aff irmed

together with such interest, Lf d,rryr as may be due pursuant to

Section 684 of the Tax Law.

DATED: Albany, Nev,r York

Lc-tN-tt.-bl'.' /(, lq 7 o
STATE TA)( COMMISSION

COMMISSIONER

SSIONER


