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SfATE OF NEh' YORK

STATE TA]C COI.{MISSION

fn the Uatter of the Appllcatlon of

CECIL C. NOGE

fon Revlslon or Refirnd of Porsonal Income
Taxes under Artlcle 16 of the Tax Law for
the Years L955 and 1956
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t"" r** r d addltlonal rS4, 1/
taxes under Anticle 16 of the Tax Law against the above nansd.

taxpayer for" tbe yeans L955 anct 1956, a^nd the taxpayer havlag flled

an appltcatlon for nevlsion on nefirnd nelated to suab addltlonal

assossm€nts.and such applicatlon bavlng boen deniedr and a pnolln-

lnany beanlng havlng been held at tho officeg of the Deparhent of

Taxation and Flnance at New Yonkr New Yonk, on June 15, L96L, and

the ta:rpay€n having been repnesented by Phillp R. Muldbengr C.P.A.

of Newark' Ner Jensoy, and. evldonce having been introduced at tbat

time, and the taxpayen havlng duly demanded a forural hear5.ng, and

a for.nal heanlng having been scbodulod at ttre offices of the

Department, 80 Centre .Streot, New yonk, New yonk on May llr l96t+

bef,one Fnancls X. Boylan, Eeanlng OffLcon, and tbe taxpayer bavlng

defaurted at tbat heanlng, and tbe flle havlng been duly exemlned

and consld.ered,

fhe State fax Cormrlsslon beneby flnds that:

L, By notlcee of addlttonet assessment B 558\27 and B 558.p8,

both dated. ltarch l, 1959, the DepartnEnt made assossmonts of addttlonal

texes fon the yoars Lg55 and 1956 ln th,e anounts ot 6553.0o for tbe

yoan 1955, and $56h.89 for the yoan L956. As to tbe yean L955, tr"

Department dlsallowed deductions taken fon clalmed aLlmony paymente

1n theamor rn to f$5 ,200 ,a r rd fo rac1a i r rodr rnco I1ec t1b1e1oan! .n

the artonnt of $1r2oo, and dlsallowed also an exemptlon taken es i

tbe head of a fantly ln the amount of $1500, to a total of addltlonal

taxable lncome ln ths anount of, $?r9OO. As to the year LgS6, e
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olaimed deduotlon fon allnony patrrments Ln the amount of $5eOO

and a clal-med exenptlon as a head of a fanlly ln tb,e amorrnt of

$f5OO were dlsallowed as not established; and of tb,e total anouat

clalmed fon medlcal expenses, $f:09.83 thereof was dl.sallowed as

in excess of tbe maxlmum anount lawfully allowablo on the return

of b, slngle person.

. By letter dated l{ovemben 15, 1961, tbe Departnent revlaed

tb,e additional, essesslrents to allow tbo anount of tb,e clalmed

eremptlon as tbe hoad of a faniLy ln both ;roa,lrs.

2. By two appS.loations for revislon on ref,und,

to December Il, L959, tho taxpayer ln eff,oct bad appealed

origlnal addltlonal aesessments statlng tbat the allmony

supported by pnoof of a decnoe of dlvonce and by patrments

the anount d.educted; and tbat tlre deductlon fon the head

nas warranted. by neason of taxpayerrs bavlng nalntalned a

hls son' whlch the boy occupied on bLs visl.ts bome f,oom a

botb sworn

firm tb,e

cLaim wag

of at leagt

of a fanlly

bome fon

boandlng

mttted wtth the petltione. In tb,e

ho ras d.ivorced fnom hls wlfo by a

ln the Second Judlclal Dlstnlct of

195lt.

affldavltr the taxpeyer etated that

In the year L955 and, 1956, hls (fornrer) rife ll.ved in a bouse

orrned by ttro taxpayer. at Be}1'port, Loag Island' wblch bad been glven

to her by tbe taxpayer tn accondance with the divonce d.ecreer tbe

effldavlt furthen stated.

Itre affldavit furthen set forth speclfic lnforsratlon suppontlng

adequately the eonclusLon that the taxpayen malntalned e b,ome for hls

son, and, aooondlngly, as has been statedr the exemptlon olelmed as i

the hoad of a fanlly was allowed by letter dated lfovemben 15, 196lrl

and, tbe addltloaal assegsments were nodlfled to tbat oxtont.

gchool .

An af,fldavlt sworn to the 15th day of December, L959 tlag sub-

final decnee of dlvoree gnanted

the State of Nevedar December 2[,
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3. At a pr.elLminar'5r heanlng beld Juno I5r L961, tbe tax-

payerrs repnesentatlve conced.ed that tbe deductLon oLaimed fon an.

uncollectlble loen ln the enount of $feOO ta"kon for tbe yean L955

and disal-lonedr aould not be provod.

It ras also conceded flnaLly tbat the medlcaL ercpensee
'olal^med 

for the yoatr L956 in excess of, tbe anount aLlored rene not

lawfully all.ouable and that the related deducttoa ua8 pFoporr An

,. asscrtlon eanllen nade that tbe med,lcal expensea were partly for

the cane of tbe wl.fe so as to be l.n lieu of allmony and eIl'owable

altboug! in excess of the anognt d,eductible on a neturn of a

slagle lndlvldual, was not pulrsued, and lt was not establlgbed

tbat the peyments rene in pant fon tb.e care of tbe rl.fe.

llbe ta:cpayerrs nepreeentative latnoduced, an analyeis of

cbeck .etubs showlng e:cpendl.tures for tbe years L955 arrd L956,

sbowing trcegbn paSrments by cbecks made out ln the name of the rlfet

raontgage pa3mrents mad.e by the taxpayen on tbe Bel,lport house,

reaL estate taxeg pald on th,e bouse, salany pald, to a maid f,on tbe

wlfe, and centaln mlscellaneous bllLs assertedly contreoted, by t'bc

wife. Els analysls of tbeee patrmeats fon the tno yeans ras aa

f,ollows:
LeSt

Casb (checks ln name of wtfe)
Montgage patrrments
ReaL Estate Tax
Aldona Golphln (maid)
MLEcelleneous (b111a of, wlfe)

l

j
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l

I

L956
Caeh (cbeoks Ln nene of, sife)
Montgage paynents
Real Estate Tax
Aldona Golphin (naiA)
!{lsoellane-oue (Utttg of wtfo)

iz,5z6.tz
986.?0
?r4.53

L,L?L.75

#i#+*g
$a, Zot.oo

9I0.80
361.08

lrhog.o0
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I trjxcept that cancollod checks

thnee months of L956, the related

Lt raE stated.

were avai.lable f,on the last

btlLg and vouohens had been lost,

.fhe f,irst f,oun ltems uere ad.equately substantl.ated (ane rere

alloreble ln lleu of aLlmony lre ane holdlng). As to tbe year

L956, these ltems alone exceeded tUe $5eO0 o1alned,.

As to tb,e last LlEted. item, altbough tt ls ltkel,y that

blllg contrected by the utf,o dtd tnclude sone purohases that

voro for the sobts use beneflctalLy whLle he was ln ber custodSr,

and the natune of the pnoof gubmltted did not pneclude tbe

possl,bLllty eltbenr that the payments, put fontb es palments of,

the sLfets bills, Lncluded some'pa;ments of bL1ls tbst wene the

taxpayents orno, and so not Ln Ll.eu of alimonyr lt ls hfgH,y

probabLe that enough of the expeadLtures under thls lten to bning

the total expenditunes set fontb to $5eOO in tbe year L955 lirere

f,on pa;ments of blUs fon puncheses fon the uLfe I s oittl benef,loLal

uso, and lt is so f,ound.,

Upon the f,onegolng evLdence, the State Tax CmigsLon beneby

DEItsRMINES:

A. hrnsuant to Tax Law Sectton 360.I? (cf. alao Tax Lar

Section 359.8), wb,lch allows the d,eduction of perLodlc paynents by

a husband, to a dLvonoed nlfe ln d,isobange of an obllgetLoa to pay

aLlmony lrrposed unden a decnoe of, dlvonce, rhether the penlodlo

patrments ane made at regulan Lntenvals on not, and punsuant to

Regnlatlon 252.12 (2O $fcRR 252.L2) whLcb peraS.ts the deductlon of

such paSments made Ln l,leu of, aLLnony, and. on the ftndtng set

fonth Ln panagnapb, J hereln, that anounts in excess of $5eOO,

heneby held allowabl,e, were so pald. Ln each yoan Ln lleu of

alLmony, tbe deductlons ortglnally taken ln tbe netunns ln the

anorrnt of $5200 fon palrments by way of altmony ln eacb yeen ere

allowed.

I
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Tbe agsegsments ane negtated aE follows:

19((

clalmed uncorleottble J.oan, not alrowed; ad.dttlonal
taxable lncome;

Normal  tax  a^ t  T  pen cent . . . .  . .  .  .  . . . . . , . .$g [ .OO
0nodlt for overpaSment of 1959 pensonal

l n c o m g  t g , x , . o  r . . . .  o .  o . . o . . . . .  o .  o .  . { S : p -

$e8.91

li.l
$Lr zoo.oo

. 
19<6

Med,Lcal expenses Ln excesg
deductible on netunn of a
add.ltlonal taxable inoome:

of, tho maximun amount
sl.ngle Lndlvl.dual;

$t,369.83
i l o rma l  tax  a t  T  per  cent . . . . . .  o  o  . ,o  o . . . . .$pJpgp

these steted amorrnts of addltlonal tax duo ane subJeot to .
lntenest rhlch ls flxed (punsuant to pnovlslons of fax Lar $379.2
and 377.3) at tbe neduced, nate of 6ft per annun firon Manch J, L959,
the date of tlee orlglnal. ad.d.itl.onal asgessments to tbe da,te of
palment, provlded that patrmont Ls made not Laten ttran tb,Lnty days
ef,ten the date of nalllng of notlce of the Dotennlnatloa heneLn;
but lf not then pal.d,, the sald enounts of ad,ditlonaL tax due ene
subJect lnstead to 6ft r.nterest from Mancb 3, Lgsg to tbe date of,
-alling of notloe of ilrLs Detornlnatlon, and to a penalty of sfi
on tbese sal'd' anounts of add,ltlonal tax due, aad, to ftrntb,er Lnteneat
at tb,e nate of Lfi per nonth on'the saLd, amorrnts fnom the gald

d'ate of malltng of aotl.cs of this Detennl.nat{,on untll tbe date of
pa;nnent.

Dated, Albany, New yonk

Septcnbor 19 ,]:969.
STATE TAX CO}.TMISSION
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