
t ,

r7

\-f ).",  f { t

f)

9, -"-.'
STATE OF NEV{ YORK
STATE TAX COMMISSION

In the Matter of  the pet i t ion

o f

RICtrAND I .I{. }'EINGANT

For a Redeterminat ion of  a Def ic iency
or a Refund of Pensonal Income
Taxes under  Ar t i c le (s )  22  o f  the  Tax
Law fo r  the  year (s )  L96Z

Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ton ,
by Registered Mal l

State of New York
County of  Albany

Lynn Honod.orich , being duly sworn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Financer dod that on the 16th day of  septenben ,  1969, she served

the within Not ice of  Decis ion (or of  f 'Determinat ionr ' )  Uy registered

mail upon Richand I. l{. l leingart

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof in a securely sealed postpaid wrapper addressed as fo l lows:

Mr. Rlchard. I. N. lgslngantr c/o Eanry posnerr Cpar l1h3 5tb lve. Ify Isg
and by del iver ing the same at Room 2L4a, Bui ld ing g,  campus, Albany,

marked 'REGISTERED lvlAIL" to a messenger of the MaiI Room, Building

9,  Campus,  A lbany ,  to  be  maiLed by  reg is te red  mai l .

That deponent fur ther says that the said addressee is the

pet i t ioner herein and that the address set for th on said wrapper

is the rast  known address of  the pet i t ioner.

Sworn to before me this

15 day ofSeptemben ,  Lg69.

4*u*t fu



Tq------ldr'--Bo Qk,,.--

To be submitted for signature of the
Commission upon your approval.

(f&- c.a-o.* */ /, )s. U*o '*V

Fron



STATE OF NEII{ YORK
STATE TAX COMMISSION

In the Matter of  the pet i t ion

o f

RICHAND I. U. }IEINGANT

For a Redeterminat ion of  a Def ic iency
or a Refund of pensonal Income
Taxes under  Rr t i c le (  s )  ZZ o f  the  Tax
Law for the year(  s)  Lg6Z

Aff idavi t  of  Mai l ing
o f  Not ice  o f  Dec is ion ,
by Registered Mat l

State of  New York
County of  Albany

Lynn Eorod.owich , being duly swotn, deposes and

says'  that  she is an employee of  the Department of  Taxat ion and

Financer dnd that on the r6thday of  septenber ,  !969, she served

the within Not ice of  Decis ion (or of  'Determinat ionr,)  uv registered

mail upon Richand f. N. Weingant

the pet i t ioner in the wi th in proceeding, by enclosing a t rue copy

thereof in a securely sealed postpaid wrapper addressed as fo l lows:

Mr. Earny Posner, CpAr fi l+3 Ftfth Ave.r l{.!. l f.y.

and by del iver ing the same at Room 2r4a, Bui ld ing g,  campus, Albany,

marked I'REGISTERED l,lAIL'n to a messenger of the Mait Room, Building

9,  Campus,  A lbany ,  to  be  mai led  by  reg is te red  mai l .

That deponent fur ther says that the said addressee is the

pet i t ioner herein and that the address set for th on said wrapper

is the ]ast  known address of  the peti t ioner.

Sworn to

l6thday

g*-*-

before me this

of September, 19 69

ftu
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DEPARTMENT OF TAHTION

MEMORANDUM

t7ft'7, ,-,.a t .,-. . t 
',f 

1..

ANDFINANCEi- i ' " ' " ' ' .  r t -Z
, /  . . - ) '

i / ,  r,,n;r ' ' ,  *ft.,/ o-,,1C
DArdi August Ll-, L969 Z ,h__
OFFICE Hearing Unit

TO:
FROM:
SUBJECT:

Edward. Rook
Lawrence A. Newman
Decis ion in  the Mat ter  o f  the
Pe t j - t i on  o f  R icha rd  I .N .  We inga r t
under Art icle 22 of the Tax Law
for  the Year  L962.

On Mr.  Weingar t ts  non-res ident  re turn for  the year  1962,
t re  a l located h is  sa lary  received f rom t t re  Amer ican
Tota l isator  Div is ion.  The formula consis ted of  98 days
of employment within New York State over a denomlnator
of  365 a l leged work ing days.  ILre s tatus of  non-res idence
was not  put  in  issue.

The Income Tax Bureau, after some correspond.ence with
the taxpayer  and h is  representat ive,  d isa l lowed the
al locat ion formula complete ly  on two basis .  F i rs t
they questioned the al legation ttrat he was employed for
365 days.  Secondly ,  t re  t rad fa i led to  supply  t t re  requested
informat ion in  regard to  h is  bus iness act iv i t ies both
within and without New Yonk State as well as the
number of days of emplo;rment without New Yor.k State.

The surrounding c i rcumstances cast  a  doubt  on the to ta l
mrmber of  work ing days.  The representat ive test i f ied
that  by h ls  own observat ion,  the pet i t ioner  was suf fer ing
f rom a phys ica l  d isease which eventual ly  requi red
considerable medica l  a t tent ion and surgery dur ing t t re
year L962 and eventually resulted in the removal of
the  pe t i t i one r rs  l a r ;mx .  TL re  rep resen ta t i ve  tes t i f i ed
that  the pet i t ioner  communicates wi th  h im wi th  the a id
o f  an  a r t i f i c i a l  dev i ce .

Tt re pet i t ioner  d id  not  o f fer  any ev idence at  the heanlng
concern ing h is  bus iness act iv i t ies both wi th in  and wi thout
the State and d id not  submit  any ev idence as to  the
actual number of days h.e was engaged in emploSrment for
the Amer ican Tota l isator  Div is ion.  Moreover ,  a  wr i t ten
contract  o f  emplo; rment  permi ts  h im considerable l iber ty
in  the pursui t  o f  any other  bus j .ness act iv i t ies he
may have.
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In  my opin ion,  the pet i t loner  has not  in tnoduced
suf f ic ient  ev id.ence or  facts  which could lead me to
susta in h is  or ig ina l  emplo; rment  a l locat ion formula.
Accord ingly ,  I  have dr .a f ted an opin ion susta in ing the
not ice of  def ic iency as issued by the Income Tax Bureau.

Tt r is  dec is ion is  o f fered for  the approval  o f  the
Commiss ion .

LAN:pw

gJt  v t  t r  t l r t  v !  n  a

Hear inE Of f icer



D*ornbrr I' f969

!$. ltshnrd I. fl. rolngirt
F. o. gor t5i6 

-

[alteu, Bebrnu , B.Y.I .

"' fr3i:*l s'H tli::, T"$ffirr on

Dcar liln. lilolagertc

your. trrtt* d.ettd tovrnbr egr 1969r rlr rrfrrr.d to ne
for conrldrpatl.sn urd rrPlY.

' 
Upon notloo ad|mrcod to you and to t$r.. Xtpy lsl3;r, I

f;orlaef-hcglag nar brld blfort-nr. !|1l.. Pornx rPpnr:lr{,.bI
ruthorlty ef io* rrtttrn pcrtr of ettolmyr to ntprrl.at touf
lntrmrtl rnd-prcrnt your eltgr

Undrn tfilti slrotrnrtr$ootr youlr lrtt1rl d9rr not fumtrtr
rny }61t rreron to aupport r rchrerLng of fJrLr nettl;'

Bonrv$, lf you wlrb to puneur thr lrttrr frurtlrrrrr l- pl'o-
c6dtng to rlvtcr- tlre drolrlon of tho llax Comlsrlon rry ba
oosrnicd ln tbo Supnme Courpt of Icr York pu,nluant to t'br
protlrlonr of, $oetlon 690 of thr ?ax L'er ulthln forp noRthl-aftcr 

thc urlllng of eustr dralrlu.

Vcry lnrly yotrrt'

IrltnWOS A. ffiSllf
Ecarl,ng Offlou



STATE OF NEW YORK

STATE [N( COMMISSION

fn the Mat ten of  the Pet i t ion

of

RICHAND I. N. WETNGART

fon Redeterminat ion of  a  Def ic iency
Personal Income Taxes under Anticle
of tho Tax Law for the year L962

DECISION

Richand I . .N .  Weingant  has  f i led  a  pe t i t ion  fon

redetermination of a deficiency of pensonal income taxes r:nden

Article 22 of the Tax Law fon the year 1962. A hearing tras

been held befone Lawrenee A. Nerman, Hearing 0fficen, at which

time the petit ioner appeared thr"ough his repnesentative, I la:rry

Posner, CPA, and. ttro fncome Tax Buroau was represented by

Edward  I { .  Bes t ,  Esg.  o f  Counse l  (SoLomon S les ,  o f  Counse l ) .

Tho matter has been duly examined and considered and the

State Tax Commission hereby f inds:

1.  Richand I .  N. Weingar: t  has t lmely f i led a non-resldent

personar income tax return for the year 1962. The petit ioner

reported that total income as it appeared on his Federal Fonrr

10 [o  was $196,8o5.53 .  o f  th is  to ta l ,  $26,533.21  was a t t r ibu ted

to New York sources.

fncluded in these totals was a salary of  $82r 535.9t ,  of

which the pet i t ioner at t r ibuted $221160.33 as income al located

to services nendered withln New york state.  Ttre pet i t ionen

based tris allocation on a fracti-onal formula of 98 d.ays worked

in New York State, over 365 working days for the year, applied

to t t re total  salary received.

of
22
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The New York i temized deduct ion was computed as $8630.5f

by determining the proport i-on that the New york income beans

to total Federal income and applying this proport ion to the

to ta l  Federa l  d .educ t l on  (a f  t en  p rope r  adJus tmen ts )  o f  $64 ro15 .2L .

2.  0n audi t  o f  the pet i t ionents tax netunn,  the Income

Tax Bureau dj-sal lowed the al location of salary j-ncome and

considered the ent i re  sa lany or  $8e,535.9t  to  be eanned wi th in

the State of New York. The New Yonk itemized deductions were

recompu ted  and  i nc reased  fnom $8630 .5 f  t o  $e8 r268 .95  based

upon the incr :easod propor t ion of  to ta l  incomo at t r ibuted to

Now York  S ta te .

On August L7, 1964, the Bureau lssued a notice of

def ic iency to  the pet i t j -onen,  based on th is  recomputat ion,  in

the amount  of  $3182.75.

3.  The pet i t ioner  entered in to an employment  contract

in  Septemben,  1958 wi th  Unj -vensal  Contro ls  fnc. ,  a  publ ic ly

held corponat ion of  which the pet l t ioner  is  a  minoni ty  s tock-

holder .  The pet i t ioner ts  address shorr ,nr  on the contract  was

86O f i f th  Avenue,  New York Ci ty  which was then h is  res idence.

The corporate mai l ing addness shown was that  o f  i ts  pnesident ,

M .  Mac  Schwebe l ,  30  Bnoad  S tnee t ,  New yonk  C i t y .  The  pe t i t i one r f s

present  address is  in  Nassau,  t t re  Bahamas,  Br i t ish West  Ind ies.

4. The petit ioner" is employed by Universal Contnols t l . tac.,

in  i ts  Amenican Tota l isaton Div is ion recei -v ing under  a contract ,

a f ixed annual salary and one percent of the net pnofits of this

Division of the employer. Ttre terrns of t tre writ ten employment

contract requine the petit ionen to funnish service of an

advlsory or  eonsul ta t ive nature.  fkre contr .act  fur then stated

that  the pet i t ioner  may devote a substant ia l  por t lon of  h is

t ime and effort, other than in tho penformance of his duties

to the employer  pnovided the act iv i t ies aro not  in  compet i t ion

wi th h is  employer .
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5.  The pet i t ionen contends that  he is  avai lab le fon

consul ta t ion 365 days each year  by h is  employer .  fhe pet i t ioner

contends that he spent 98 d.ays in the State of New York duning

the year 1962 while engaged in this employment and an unspecif ied

numben of days outside the State of New York and/or the United

States in this emplo;rment. ILre petit ionor contends that he

is  on ca l l  for  consul ta t ion by te lept rono on a seven day per

week basis, including Satundays, Sund.ays and Holidays. The

petit ioner submitted a l ist of 98 days duning the year l-962

which he contended he was within New Yotk State on businoss

for  h is  employen.

6. The taxpayer was present within the United. States

and/or New York State duning ttre yoar L962 fon medical attention

which eventually resulted in the removal of his laryn:c and he

now speaks wi th  the ass is tance of  a  mechanica l  dev ice.  The

petit ioner also underwent sungery in the United statos duning

the year  1962.

7.  The pet i t j -oner  has fa i led to  submit  ev id.ence of  h is

emplo;rment activit ies on behalf of his employer at locati-ons

outside New York State as to number of days on natune of

act iv i t ies.  fhe pet i t ioner  has fa i led to  submit  ev id^ence of

his emplo;rment activit ies during the days whlch he contend.s

he was pnesent within the State of Nero Yonk. The petit ioner

Lras fa i led to  present  ev idence that  consul ta t ions by te lept rone

while tre is nesiding in ttre Bahama Islands wene not solely fon

the convenienco of the petit ioner rathen than a nequirement

of his emplo;rment.

B.  The taxpayerr  Richard I .  N.  Weingar t  has fa i led to

prove that he was nequired to penform services fon his employe:r

outsj.de the State of New York, or that any consult ive services

performed by the taxpayen at his home outside the state of New

Yonk was for any reason except the convenience of tre taxpayerr
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9. The taxpayer has fai led to prove on establ ish the

total number of wonking days in which he pe:rformed services

f on his employe:r during the year L962.

Based upon all the evidence pnesented, and ttro resulting

f indings of  fact ,

The State Tax Cornmission hereby

DECIDES:

1. Ttre entire salar"y and other compensation derived by the

petit ioner fnom the terms of hls employment during the yoar L962

with Univensal  Contnols,  Inc. ,  is  at tn ibutable to his employlnent

act iv i t ies wi th in the State of  New yonk.

2.  The al locat ion of  salany compensat ion as c la imed by

the Petit ioner in hls non-resident pensonal income tax retunn

fon ttre year 1952 was conrectly disallowed by the rncome Tax

Bureau and the nesulting recomputation of the New York itemized

deduct ion was proper.

3.  The not ice of  def ic iency issued against  the pet i t i -oner

dated August L7,1964 in the amount of  $3f82.75 as pneviously

deterrnined by the rncome Tax Buneau, is cornect and is hereby

sus ta ined.

Dated: Albany, New Yonk this Lfth day of tleptenber : 1969 .

STATE


