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MEMORANDUM 5%7’ P

To: State Tax Ocmmission

Martin Schapiro, Assoeiate Attorney
ALILRN SURREY

Articles 16 and 16-A of the Tax L
FYor the Years 1952, 1953 and )

FROM:

SUBJECT:

A hearing has been held in the above matter. 7The
ninutes and exhibits are in the file.

mmummmmnmumw-muum
for revision and refund: &) Yhether v
Mm:;uvutrgw oo 1
during the years inve was salary or iness inecome tambdle
pursutnt to Article 16-A of the Tex law; snd (2) if such ineome
Was salary, whether or not the activities of s

equest of parchaser.
Mymthcturnrm two tool manufacturing firms
by orel eontracts terminadle at will. Ths first fim, Metropolitan
Tool Works, was engaged in manufacturing tools for the United States
Government and the taxpayer's duties were to review the invitatioms
of bids offered by the Governammt, select such invitations whieh
eould be entertained by the firm and pressnt such dids to the
Yederal Government. The second fim, 8 & L Tool s WOS
ung:tnmwt subecontracting work from prime ractors
who accepted bids from the Federel Government. The taxpayer's
duties in connection therewith were to inform himself of suech
prime contractors and attempt to obtain from rders for

them o
&ecutmmgegi :o be done :l:: firm, In ho‘t:ii.:nlnu
taxpayer & weskly s sAlary from secial
security and vorkmen's compensation insurence were deducted.
Neither firm had any other sales representative than the offieers
or partners therein. 7The taxpayer, howsver, was frese to do work
torhothcmiummmm‘u

iness, simultaneously.




8ince mwmpmunm&uuuxm

le
mm for the menufagturing of tools in his work
representative, none of the customars in |

any connection with or relatiocn to the persons dealt with by

the taxpayer as & sales resentative for the two firms involved.
I an therefors of the opinion thet the activities of the tapayer
as & representative for too) msnufscturing mm is in »o “ml
connected with or related to his sctivities as & , M1

or more

or otherwise rmhrlyacrﬁn o 8 V?
(Baphasis supplied)

W m simultaneously ) ¥ two rs in 1953 and
..::«"‘% m ne u::t:c t%% were
- s 0
not band w commission for contracts secured, The
were subjec ‘ ‘withholding, social security and worimen’s
mmuan m Al Md no definite :
of amy t, his work as sole mmmutivo for the firms
Was o amnmtmutoml ude regular hours.
Aeco IhﬁmemttMWr

not be deemed an « wnrorﬂu butmm-plmc

during the years 1953 and 195K, f m.,’ﬁzm rmrd -

& roposed amm eabodying m opinion return the
le after disposition. -

/s/ MARTIN SCHAPIRO

MEtac
Januvary 29, 1969
et b Commisnions Y1%/67



STATE OF NEW YORK
STATE TAX COMMISSION
IN THE MATTER OF THE APPLICATION OF
ALLEN SURREY
Lo Sn e o P e

BUSINESS TAXES UNDER ARTICLE 16«A OF THE
TAX LAW FOR THE YEARS 1952, 1953 AND 188N

Allen Surrey having duly filed applications for revisiom
or refund of personal income taxes under Article 16 and uladmmﬁd
business taxes undsr Article 18~A of the Tax Law for the umatv;
years 1952, 1953 and 1954, said taxes having been assesscd by o
the Incoms Tax Bureau on March 27, 1957 (Assessment Nos, B-256813,
B«288815 and B~403892 for the years 19852, 1953 and 1984, respectively),
and a hearing having besan held in connection therewith at the offiee
of the State Tax Commission, 80 Centre Street, New York 13, New Yerk
on Tuesday, Septesber 3, 1963 bafore Martin Schapiro, Nearing Officer
for the Department of Taxation and Finance, at which hearing the
tnuptyir appeared personally and testified, being representsd by
Louis H. Frishkoff, Certified Public Accountant, and the record |
having been duly examined and considered,

The State Tax Commission heredby finds:

(1) That the uu“ﬁnm of imml taxes under Artiecle 1§
of the Tax Lav are not contested by the taxpayer and se in faot
conoeded by himjg that the assessmants of unincorporatad businsss
taxss for sach of the ysars 1382, 1953 and 1988 are contested by
the taxpayer on the ground that the income upon whiah tames are
based is salary incoms not subject to tiu unincorporated business

tax,




e

(2) That during the years imnvolved the tanpayer and
his wife were partaers engaged in the retail business of selling
standard machine tool parts; that the partnership filed waiscorporated
business tax returms with respect te such sctivitise,

(3) That duriag the years involved the teupayer
Allen Surrey was hired by two teol manufasturing firss under
contracts terminable at willy that the first firm Hetropolitam Toeld
works was engaged in mapufacturing toels for the United States
Government, and the taxpayer's duties were to veview the iavitation
of bids offered by the govermment, select such invitations whish
oould be satsrtained by the firm and pressnt such hide to the
Padersl Sovernmanti that the ssgond f;ru $ 8L Tool Company was
sagaged in accepting subcontraet work froe prime contrastors whe
had accspted bids from the Federal governmment( that the tawpayer's
duties in connection therewith were te inform himself of suoh
prims contractors and attampt to obtain from them orders for
subcontracting work to ds dome by the firm,

(v) Both fires paid the taxpayar a stated weekly onlc&y
from which socisl security and vorkmen's sompensation imsuranes
vere deducted; that nons of the customers of the partaership
conalsting of the taxpayer and his wifs had aay comneetion or
relationship to the persens dealt with ﬁy the taxpayer as a
reprassntative for the tuwo firme iavolved; that the tanpayer was
fres toc do work for both companies and &in own business simultaneously}
that there was no agreement with sither of the firms with respect
to a divieion of time of employment betwean the tiss of work between
the firrs, |

(3) Section 388 of tha Tax Law was amended by Chapver 723
of the Laws of 1983 applicable to returns for any tamadle year
comsencing on or afteyr January 1, 1952 by adding therveto the
following sentsnos, "A person shall not be deemed to be engaged



n’o

in an unincorporated business sclely becauss of selling goods,
wares and merchandise for more than one persca, fire or corporation
unless he maintains an office or employs one or more assistants

or otherwise regularly cerries on a business."

Based upon the foregoing findings and upon all the evidence
presented herein, the State Tax Commission hsredy

DETERMIMES |

(A) That the assessments of acrmal income taxes in
the amounts of $78,52, $80,.1k and 686,78 for the ysars 1952, 1983
and 1984 pursuant to Artiale 1§ of the Tax Law which are based
upon & disallowance of claimed business sxpenses by the Paderal
Bursau of Internal Revenue, are correat and are hereby affirmed,

(B) That in view of the fact that the taxpayesr was eagaged
by twe firms without any agreement as te the division of working
time between such firms, the tawpayer could net during the year
1982 be deened an employee of e{ther firm; that the amcunt of the
of the unincorporated dusiness tax assessment (Asseésment No, l-:ti‘it)
in the sum of $858,28 is correct and is hereby affirmed,

(C) That the inecome of the taxpayer upon whieh unineorporated
business taxes were assessed during the years 1953 and 185% {2 inecome
sarned by the taxpaver as la4lﬁplﬂylc not connectad with the
tanpayer's business incoms; that, accordingly, the sssessasnts of
additional uningorporated bdusiness tawes in the amounts of $320,82
and $39,.20 for the years 1963 and 195% (Assessment Nos. B<258418 and
B~403592, respectively) are haredy cancelled, and IT I8 S0 ORDLRED,
Dateds Albany, Hew York this 18th day of February , 1989,

STATE TAX COMMISSION

/s/ ~ JOSEPH H., MURPHY

“President

/s/ A. BRUCE MANLEY

Conmissloner ' !

/s/ _ MILTON KOERNER
seioner



