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The Executrix clains that the remunem ressived
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State of New York during peried; that, in the alteratiwe,

8

A question arises as to whsther the desadent taxpayer
?o employes or engaged in his own dusiness. Seetion
s2(e) of the Tax Iaw provides that if a business, trade,
) sion or ocoupation is carried on partly within and ypartly
without this State, the items of incoms ﬁn loss and
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Nelen . MoUarthy individuslly and 40 Bmesutrixz of the
e5tate of Wiliiaw 6. Medurthy, decessed, having filed & petitien
for veloternination of & defieiency or for vefund of pevecnsl
incons tenes wnder Articls 8 of the Tax law for the year 1969
88 & hearing having been held in connsotion Sherswith st the
offies of the 58400 Fax Cosmission ot 00 Guntre Piress, New Yosk,
New York on the 1ASh Gay of Getoder, 1965 before Solomsn Sies,
Nearing Offiscer, of the Departesnt of Tuxstien and Finsnse, o6
which hoaring the tampayer, Nelen D. NoGarthy, sypesred persenslly
snd was represensed by Nenry . Nisholas, CPA, and the natter
having bosn sumained snd considered,

The State Tax Gomuisaion hevedy Findes

(1) Teat Guring the year 1963 Williem §. and Nelm B,
NeGarthy wers nonresidents of the S8ate of New York yesiding &b
3 Putnen Nill, Greenwich, Gonnesticus; Shat Villise 6. MeSerthy
dind on Pebrunry 25, 1960; that Nelen B. MeCarthy, individually
snd 88 Bxecutrix of the estate of Willian 8, Nefartdy, decssced,
£136¢ & New York State 1ncous %8R return for the year 1963 i
vhieh she indicated 90881 Wages ressived by the decefens ¥illiem 6,
MeGarthy from the New York Selephone Sompany &8 regorted on We
Peders) return for sald yesr in the smount of §33,000, of whieh
295 or $0,450 wae allconted S0 New York souress; Shat ineows
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interest in the anownt of §1,195.57 and pansion ineons in the
amount of §$7,300.32 were reported for Peders]l incone SaX purposes
bt wore exciuded from Bew Yorr inecus; that adjusted iienised
deductions were clained in the amount of $3,032.43 of which 85§
or §768.A8 was sttridutableo to New Yor: sourees; Shat on the

Neow York Btate vretum 1% was stated that the decedent worked shres
woriths in Sew Yor: snd then decees disabled.

(2) Thet on Jumuary A, 1565 the Departamnt of Teantion
and Pinance issusd s Btatenent of Audit Changes Against the tau-
payers for the year 1963 disallowing the allosation of wages
slained and holding thes the decedent's entire wages 1060 weximue
siek pay exelusion in the anount of $3,320 or §50,200 was attrid-
utable to Bew Yor: sources; that the itesised deductions were
prorvated so that New Yor: itesised deductions vere allowsd in the
ansunt of §2,012.42; that additionsl tax wes iwposed in the smount
of $501.76 with interess of $39.03 for & Sotal of §580.79; et
sscordingly, s Notice of Daficiensy was issued therefor,

(3) Thes the decedent Williem €. NeOurthy had dean
suployed by the New Yor: Telephone Sompany until Oetsober 31, 1960
when he resched the conpulsory retivemmt ege of §5; shat prior %o
Bis retiresant the decedent was an assistant vice presideat of e
Now Yor: Telephone Cospany and 1ts registered legisiative repye-
sentative receiving an anmusl sslary of approxizately $40,000 per
snnuan; thas his duties coneisted O uitending sessions of the
Sew Yor: State Legislature st Albany, New York and advising end
assisting the Compeny with respect to any proposed or pending
legislation by which 1t might be affected; that upon Ris retirenms
the decedant tazpayer received & non-contridutory pension fyem the
Rew Yor: Telephone Company of approximately $7,500 per anmum; that
on Novesber 1, 1560 the decedent was retained by the New Yor:
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Telaphons Soapany & & consultant and registered legisiative
POPYOSIniative on & FUIAINGr fue Dasis parforming Guiies eimilar
to thosy perfoerned by his prior to s retivensnt; et e

the selary or wages reseived prier %0 retivemns,

(%) Dwas turing Y year 196 e dessdent tpapw
astended legislative esssions &% Albany, Now Terk in $he nenthe
of January, Pebrunry and Mareh and yesnined 1n Alvany fren Menfngy
rough Yetnseday and then retumed ¢o his hous 1a Oonneetiowd)
thet the desedent SMpayer wes relsbursed by the Gespany for Mo
anpenses while in Aldeny, Wew York; hat ia the labter part of
1968 decedant Decane 113 hut sontinued, however, with Ris Awkies
a8 legisiative yepresmiative for the Naw Tork Telaphens Soupany)
Sas in June 1963, he was confined %o the Newrelogienl Institute
in Bew York 010y for ahout twe wasks; Shat he wad agein senfined
$o the sene Dospitel for sdeut Swo weeke in Augmes, 1963; that
Ma 113ness conbinned wntil the date of his Genth on Pbrwry 935,
ragular coupensation Guring Ms 11iness end suid peymente Were
charged %o "Separtmunial enpenses® sn the bosks of satd Govpaay;
Hhat $he senunsretion paid %o the desedent in 1963 wie yaperted
a8 fous by the Cowpany on Parm I M02.1.

(5) et the Rueeutris clains that the resmnsvetion
received by the decsdent fyom She New Terk Tulephens Csupeny
during the period in whieh ssid desefend yendeved ne Sevviens
(after Maveh 31, 1963) represented & nontansble gife; thed in
90 the desefent should be allsonted on the grownd Shet decsdend
perforesd servisss on Dehalf of the New Tork Pelephone Seupmp a4
ie hone Sn Conmesticus; thet the Eneowirix swdmitted o
statenent to the Sovisl Secwrity |
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Aduinistration in which she stated Shat the enly menths the
Secodent rendered services in 1963 were Junuary, Pebrwary, ani
Maych (Smupaysr's Bxhibit No. 1)) thas thars was slse subnitted
setion (Form I¥ 2338) {n which 1t wea stated Shat the mesher of
days worked outaide the Seate of Bew Yorx by Gecodent wis “nene”
{Pax Gommisston's Benivis 0),

(6} Thats the services perforasd by (he decedeont AN«
poyer were performat in Albany, New York; Whes wo part of said
Serviees was performed by the decsdent taxpayer on BeMslf of the
Nev York Telephone Ocupany cutside the State of New York Suring
A2 year 1963) that if any serviees were perfeornsd by his s M
hoos in Connestiout such SErviecs were parformsd for his grester
- eonvenisnse.,

Based vpon the foregeing findings snd all of the evidense
presented havein, the S%ate Tux Commtiesion hevedy,

DEUIRES |

(A) Thas during the year 1963 the deceSent SUIPIFW We
recsived by Diw WSS Dot & Eif$ but was salery iacome.

(3) That the dscedent taxpeyer Wes not emtitied e n
Allceation of salsry income 85nce She 0841 Gnount of sueh Ansons
s derived frox o a¥iributable o New Tork sources within the
tatent end meaning of sestion 612 of the Tax aw.

(C) That Shere Wae no neawssary ingredient vequived by
the nature of e serviess perforsed by the Guesdent SeNpeyer
Which necessitated the Hiate of Conneeticnt or the hous of Whe
deoedent tMpayer &8 the loeus fer perforsinee; thet Sueh SePviees
the incons thevafren wae AMArFibUtAD1e to serviees yendered within
the S1ate of Bew York in aeccrdanes with the provisions of sectien
632(s) of the Yax Lew.



(0) et e remneration yessived by the desedmns
Sapryer durirg the pariod of his Liinees wan derived Trem op
sttridutakie to Bew Tore sources; Shat the decodunt wan properly
crefited vith manizum iok gay emclusion. | |

(R} Tt scsordiagly,; the statenmt of st shenges
mmwmmmmm;mwamm
d that the petition of the tsapayer for redetersination of &
deficieney or £3r refusd of pevaonal incoae Saxes for She year
1953 be and the smes 12 havedy dwied. .
Datadis Albawyr, Bew Porz Whis 24th dmy of  January s 1968,

/s/ JOSEPH H. MURPHY

/s/ A. BRUCE MaNLEY



