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BUREAU OF AW~

MEMORANDUM fé&;w/w‘/ , %

TO: Ssate Tax Commiasion

FROM:  solomon Uies, Hearing Offficer

SUBJECT: JoeprH €, GIDYNSKX

:Ppumum for Revision or Refund
ngzl Income Tawes under

Article for the Yesrs 1955 ww.

1957 and 1959 snd Artiele 22 for

Tecr 1960

A heari m;»lﬂinthcuhwmtm“mmw
Cicy oi‘ttct on Gy 1965,

7he issue iavolved haMn is m.m m saxpayer

& resident, for income Sax {ﬂl‘l
in socordanee with the provist o!' nm» 350 7}y Article
snd section 603, Artiele 22 of the Tax Law,

The umw, Joseph C, G4 » Mia wife and twe shiléren
were born in Peland, Ke and his m professionala; she &
physician and he a hmr. The Mmm alsc sevrved 4in Pelish
Army in verld ¥ar I, vhen the Germans overrsn Feland in 194
the tax; mmuwtomaw Rumania. The
the Und States in October, 1939 tut his wife and \l,mum
mained 4in Poland, A% that 1-: he lived in umll,
rooms in New York City Md!datmm d and
Focetved hie Lirbs dn io0ge Ho was sdud® o the mam
State of Yew York in the latter pert ef 1 !‘Mru!‘w »
sceopted a position with m Volce of M
in Hew York City, le his fanily to t.lu Unwd Stases ia
July. 1948, V“hen his family arrived in shic coumry, he lessed

nt at 780 Riverside Drive in dew York ity whieh he
lﬁuz shed, munm«mmmdmumumm :
a physician in this “Sate and she regeived her ligcense te Mn
m&m in 1951,

On Ceseber 1, 1954 m Sow York cuy office of the ’«Mn
of Americs wis transferved to , Do Co The Saxpayss,
who wss at that time Chief, Pauah aQMM Yoles of Ameime

Us 3o Information JGervics, dwtdue o nus his w
with that agengy in Washid s D¢ Co He leased an unfursished
aparteent for one yeur at . m-mhnm- Avenns N, ¥.
Yeshington, D. C, whieh he m atly renewed until 19“ when
Nmudwamumum:g in Vashi g De Co
The apartment econaisted of a uv&m room druuax - cehat
and buthroom, The Saxpayer moved some his M

inoluding his uhraa md certain furniture,

Vashington, D, C s daughter (20) and sen 10). nntud M




 the New York city apnmm with the uu‘a Thﬂ wua mnmd :, S
.+ _part of the apartment at 780 Riverside ve for the otice . -
. of medicine and alao Mmaimd an offtn in parwership with
two other physicians in g in addition, she rwﬂ.vw |
- salary from the New York c!.t.y pamm of Hsalth, 9he deducted
- on her lew York State income tax return for 1960, as an expsnse,
 onesthird of the rental of the Riverside Drive ﬁpnrmm. The -

) tupayw registered to vote in New ‘fork Cisy from Riverside Drive, '
New.Yokk City fnr the years 1955, 1956, 1959 end 1960, He 111;&
an application for permanent re stratian with the Bosrd of
Elaet ns in New 'Iark County 4in 1959 and submitted an ammfu

o whi.eh he stated that he acquired no other residence than -
: ._«gt Jfo Eai:gnzdafﬂt'izgz Nmﬁ!gk City sh%gh go cltimd as his : -
o residence for pas years, e taxpayer's permanent B
. registration to vote was cancelled Ly the toard-of EJ.Wcm S’af
. lew York City effective for the ycar 1.961. !io voted frou t.ha A
o murs.m-. of Columbia in 1964, |

.. The myerh mlfe ftl«l 2 Now. York %ma aonbimd mm
~ tax return (Form IT208) ;aar 19 whieh was signed by
both the taxpayer and his u.tfe‘ rted Federal ade
Justed gross ineome in the amount of 35.239. ¢ She claimed & =
single oxemption of $60(,00, The taxpayer reported on said returs -
- Federal adfusted gross incoms of $14,359.,00, and New York taxable. - -
income of 12,519.0C, HKe did not compute New York 3tate income .~ . & ..
- tax for said yesr. Themturn stated that the “husband payo tax -
in Washington, Ds C. where he resides as a Federal empl 9?0
 An assessment. was igsued sgainst taxpayer on March 7, 1 g
: tlm ar 19&0 imposing peraonal income tax in the amunt of 95%80
o und that he was 2 yesident for ineome tax purposes, he .
o Inuom Burnu wrote the thxpayer on March 7, 1962 advising
- him that, tmam upon the information submitted, "be wm&mﬁ M
- resain a domieiliary of the State of lew York and to maintein a
: mmmm place of abode therein and spent aore than 30 da a.n
~ Rew York during each of the years 1955, 1956, 1957 and 195
he was therefore recquired to file returns for said yeéars. th
uxpay«r failed to comply with said re.uést and, acmdincly, -~
o 8@ nalty sasessment in the amount of J1,000,00 was dssuedon = =~ . .
~ Octover 1k, 1964 (Assessment No, AB 56”0@ for the ypars 1955, co
1986, 1957 and 1959) for failure to file rctw and ;aay t.he B
ot due f’m:' the &rmntiemd years.

L The t.a y&r contends that he abméomd mn R@w 'I'ort ' ,
L doms.cus on Cctober 1, 1954 when he gontinued hs,s mlomn&
- with the Voice of Anwiea in washingten, D. C.§ that he maine -
© tained 3 permanent place of abode in the Districs of %lmm
~ and did not maintain a permanent place of abode in Rew rm;
‘that ﬁuring the ywrz in 1um. he vwas a Mcﬂim of m




, s :Imamcu of. coltmb.ia and Ms n&fc wis 8 ao-sc»mm 01: the Sbate -

S ' during each of the yesrs in issuej that tie penalty ssseasment. B
“ .. was improperly $ssued and $hst the Depsrtment of Taxation and

‘5 “e::}'mmuumt statements with respsct %0 this domidle, Mmﬁ

-York Citye He sseted that he visited his family ¢
. op twice a month but kept no record of vhe agtual’

' He also eame into New York City on offi

_of isw Yorkj that he spent less than 3C.days within the Jtate

- finsnce was guilty of laches in tailia? to make an sssessment Ch
penalty for 1955, 1956, 1957 and 1959 prier to October. J.:., 961..

’m taxpayw ‘hee mde mnfucttng, mntrad&csm and

of a p:mmnant ce of abbde and the wn spent: ithin the State

_ . ‘the years in fasue, {See Fm IT«400, Tox T

e 'nim E t C) Although she yer maintained a pls

- of avode 1:: s*iaahinzwn D¢ C, which may vc been either of s S
tempurary or indefinite duration, he mmshama maintained t S
permanent place of abode within, &h. Staty. of New York, He r;nmd

the lesse of the apartmert in New York Cituy and hn voted from New

,,,mu&uada onn

withdn. the State ef Hew York during thcazom involved heretns -~ .~
al bLusiness of the Valu
of America and on such occasions, he slept overnight at the Hw '

e : ".“Im City apartment, At the hearing, he claimed that he only

ent one day on a woekend gnoe a month, The recerd zndua&u S
t the taxpayer visited his family on weekends and epent

M\nm 2% and A3 days at the Hew York City apartment on such

o visits during each of the years in issus,. In addition, he al»
came inte Wew York City on official visits in ooamction

it hie mpiomnt betweun 10 md 12 day' during esch af thc

o riod of tine

" in isgue; so that the taxpa ny at. least pare th 9% gu
- within the State of New Y uch of thc mm b L 5, i 6,
L »1957. 1959 amd 1960- N

did not acquim a domieile in tbs mmus g,
by going there to live for an ‘Sndefinite .
e fm govwmm mrﬂ&co (Sn Blstel

e Gelunhia e uhzl

Subdiviston (71 of section 35@. irtiels 16 of the Tax hv

B aoﬁ.ma & resident as a son who is domielled ix this State

and excepts frea seid defirition a person whe, though maud;

© " 4n vhis 3State, maintains a permanent ple ¢ce of sbode without the .
" State, maintains no permanent plave of nbode within the State lnd

. ~ define a resident, for inceme tax

: npenén no move than 30 days within ?‘ Sidlar p deu ,
 ape: gontained in section &05(a)(1), (2) md b) micle 22 0f 5
- the Tax Law, Reg, 20 NYCRR 102.2. dnfimn a8 ruidem. :m ’
tax purposes, dordoile and a permanent ga ce of aved undor

Artiecle 22 of the Tax Law, Regs, 20 ‘NYCRR 2&9‘3,;&%69;3 and 2&9.3
: PUrposes e and a pm
. manent place of abode under Article X of %ﬁd Tax Law .
:aformnsinmd Mlatiana (und-r mxe;u 16 and 221 m th. ;

N ?n
P e




| " pesidert, Regs, 20 NYCRR 209,2(a) and 202,2(d) im effect,

. fTax buresu Article 16 Pelicy Manual, Article

. In view of
5 u uamt be uidthnt

Regss 20 xman 269.1 a)(l) am! 102 Z(M W o that a dc-unim",
w!'zg z:tinuaim 'y parni nt place of 'madc in New York 3Jt:te is a

that to affmt. & change of domicile, thers must bs (a) % et w

‘change,. (b) sctusl removal and (c) acquisition of a new abedes . o ey

- Regs, 20 RICRR 269,1(2) (b) and 102:2(c) provide that presetoe =~

: w&thm the Stote for any part of a calendar & shall eenstisute

@ day spent within the 8tate, Reg. 20 NYORK :2 gema 10%e2(e)

s p:-o de that a ‘peraanent {.la of sbede need not d by the .. .
individual se lomg as it 8 permanent dwe! % pl.aeh Inm o o ER

residence zo thet an individusl may be a Yaw York re 'd»nt'wm LT e
- Af considered a resident by another st tej Miclc 503 m:im STCT

that & domtefliary who maintains a permanenty R

the State 1s a resident, and need not be within ths Ewts. at ;J.l. S
‘and further prov:tdu M to "m&m&n" gc rmanent place of ST
. abode requires the taxpayer te eop it effective®y .. .
* Yhether the saxpayer contributes to eoat- of maintenanes u,.
, nerely m eviden 1‘5 factor in amm:i the quioa of S'Qa- - :
| qudom Ogigion oputy Mu.wm & . _Qd

If. 18 to be mmd mu if tha taxpayw lmd ﬁud Fosar an.
the busis of New York saxable income of 17,400,00 £ the
above yesrs, the Sotal tax due would amcunt to- nbout &1,06@,@9- e
tHe fact thet taxpeyer's New York taxible indome wae
" over $12,000,00 for 1960, (west likely the same for prior m

tﬁc pcmlty untmnt was unreasénabls

. I am therefore of the opinion that the mq;a yor is M o

w have been e rosident of the State of Hew York for ingome tax ..
_purposes Mna the years in issus within the ummt. m ‘meard) S
r'ar aoctiom 15 (7} and 605 of the Tax Law, B

L Fm* tdzo rmem ataud abﬂo I ramnd that. tha o
determination of the Tax. eamj.uion in this mttc:* ba Quha-
- stantially s.n the fm mmuue hormdt.h.

Oomo a2




STATE OF MEW YORK
STATE TAX COMMISSION
IN THE MATTER OF THE APPLICATION
or
JOSEPH C, GIDYNSKI
FOR REVISION OR REYUND OF PERSONAL INCOME
L S, T S L TR

UNDER ARTICLE 22 OF THE TAX LAW POR THE
YEAR 1380

Jaawmuwwmenwmonem }

W A M W W A AR W NS WG W WD N ML W W m

The taxpayer, Jossph C, Gidynski, having filed an
appiication for wvevision or ium of personal incoms taxes wadey
Articls 16 of the Tax Law for the years 1955, 1888, 1087 and 2080
and under Article 22 of the Tax Lav for the yesr 1980 and a hearing
having been hald at the offies of the State Tax Conmission at 80
Centre Street, New York, New York on the 10th day of December,
1368, beafore Solomon Sies, learing O0fficer of the Departssat of
Taxation and Pinanee at which Mlng the mnm appeared
pevsonally and wvas vepresented by XKeating and Byodkin, Peqe,
by John ¥, Keating, Ksq., of Counkel, and the satter having beea
duly examined and considered, :

The State Tax Commission hereby finds:

(1) That pricr to 1858, the taxpaysr and his wife weve
donfoiliaries and residents of the Stass of New York and filed
¥ew York income tax vretums for yuu priar theretos (Tax Commissien
Exhibit J = Statement of tampayer attachad to application for
revision, pags 3), | |

(2) That the taxpayer did not file any New York State
incoma tax returns for the years 1955, 1988, 1857 and 1988; that

his wife filed separate individual resident New York State ineome
tax returns for said years, '




“le

(3) That Joseph C, Gldynski and Janina Gidynski, his
vife, filed & joiat Pedaral iucan.itnu return for the ysar 1980 ia
whieh they stated their home address as 780 Rivcruidoybvivn, New
York, Hew York and veperted Federal adjusted gross incoms im the
amount of $19,588,005 that Janina Gidynaki filed a New Youk'ltato
combined income tax return for 1980 (Form IT-208 - sspavats
iniiviguax returns on one fawn) signed by Jessph C, ctdynskiﬁf
and Janina Gicyneki on which they stated their address as 788
Riverside Drive, New York, Hew York; that the wife repovted
Federal adjusted gross incoms in the amount of 5,238,080 and New York
tanable {nacme of $4,339.00; that she olaimed a single ewemption
of $600,00; that she computed and paid tan due in the amount
of §9.,23; that the taxpaysyr, Josaph C, Sidynski, reported on the
aforesaid Form 1T«208 Federal adjusted gross income of $1%,358,00
and lew York tasable income of 312,618,003 that said taxpayer
did not computs or pay New York State innoﬁc tax for said yesayr;
that the return stated that “husdand pays tax i{n Washington, D, C,
wheve he resides as a Federal employee”. |

- (%) That the taxpayer, Joseph C, Gidynaki, filed a
Diatriot of Columbia income tax return for 1588 listing his home
address as 1300 Massachusetts Avenue, N, ¥W., Washington, b. Co
in which he alaimed §1,000.00 exemption as married and filing
sepmratelys that he claissd on said return a dependency credit
of $300,00 for his son, John Andres, on the ground that the
latter lived in his home for 12 months during the yeari that tha
taxpayer claims he filed District of Columbia income tax returas
for 1958 through 19869, ‘ '

(8)  That on March 7, 1882, the Department of Taxation
and Finance issusd an assessment againat the taxpayer for the year
1980 (Assesament Ho. AB 000878) on the basis that he vas a New York
resident, for inccme tax puwposes, for said year, recomputsd the tax



e

-due, oredited him with taxes paid to the Distriet of Columbia
and imposed additional personal fnoome tax in the amount of 9198,80,

(6) That on Marech 7, 1382, & latter was salled to the
taxpaysr (Tanm Commiusion Exhibit F) advising him that based upow
the informatfion sudbmitted, hi oontiaved to be and vemain a
domiciliary of the State of New Yorkj that he amaintained a
pevnanent place of abode within the State and spent more thnﬁ
thirty days therein during sach of ths veare in fssue; that he
was vequired to file New York State income tax returns for thw
years 1955, 1856, 1387 and ‘10503 that the taxpayer failed to file
such returns as r-qnnutod;‘thnt on Ootober 14, 198%, tha Departuent
of Taxation and Finance issued a penalty assassment againet
the taxpaysr {n the amount of $1,000,00 (Assassnent Mo, AB $6700)
for failure to file returns and pay any tax due for the ycaﬁs
1865, 1958, 1957 and 1988,

(7) That the taxpayer, Joseph C. Cldynski, his wife
and twe children wers born ia Poland; that the taxpayer and his
wife were profsasionals in Poland, he s lawvyear and she a physiciang
that the taxpayer served ina the Polish arwy in World Var 11 that
he was foruoed to flee from Poland in 19383 that he wrrived in the
United States in Ootober, 1939; that he lived in furnished voows
in the Borough of Marhattan, City of New York; that he Attlﬁd.d
Colundbia Lav School, gradusted in 1965 and was adnitted to the Bar
of the State of Maw York towards the end of 1948; that therveafter
he was employed by the Voleu of America in Hew York City; that
upon the arrival of his family in the United States in 1988, the
taxpayer leased a four room unfurnished apartment at 780 Riverside
Drive, Hew York, New York which he furnished; that he, his wife
and children lived in sald apartsent; that the taxpayer's wife
received her licenss to practics medicins in the State of New York
in 1981} that in Octoder, 1988, the Voice of America, U, 8.
Information Service removed ite Hew York City headquarters to
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Vashington, D, C.5 that the taxpayer decided to continwe his
smployment with said agency in Vashington, D, C, as Chief of
Polish Service, Volce of Amevica; that on October 1, 1954, he
leassd an nprnmhishaa apartunent consfsting of a living room,
dressing voom, kitchen and bathroon at 1500 Massachusetts
Avenus, H, W,, Washington, D, C, for a temm of one year whish ‘
he subsejuently renewed from ysar to year until 1963 vhen he
removed to another unfuratghod\tpnr!ucnt‘ut 2120 itth Strest,
_Me Ve Vashington, D, €.} that hii wife continued to veside at
780 Rivereide Drive, Naw York City during all the vears in issus,
(8) That the taxpayer registered to vote in New Yerk
City from 780 Riverside Drive, Rew York City in the yoavi 1988, 1988,
1969 and 19803 that the taxpaysr filed an spplication for pevmanent
vegietration with the Board of Elections, New York County, in
1959 and submitted an affidavit in which he stated that he had
not aoquired any residsncs other than at 780 Riverside Drive,
How York, New York which he claimed Il‘hil legal wesidence for
the past 12 years (Tax Commisgion Exbibit Q - Statement of
temporary absence t&iod with Board of Elections, New York Countys
Min, Hrg., page %2); that the taxpaysr's pcvnantﬁt rvegistration
te vots in lew ?owk City was canvelled by the Boayd of Elestions,
New York County, sffective as of 1861 (taxpayer's Exhibit #12);
that the taxpayer votsd from the District of Columbia ir 1984,
(8) That on the questionnaire as to residence filed
by the taxpayer on January 3, 1982 (Tax Commission Exhidit ),
he stated that he continued to maintain his place of adode in New York
City while living in WVashington, D. C.j that some of his belongings
and furniture wers still in the State of New York (see also Min, Hyg,.,
page 51)3 that after October, 1958 the taxpayer sxecuted & vrenewal
of the leass:uof the family apartment in New York City, th@t the
taupayer's nane was listed in the Manhattan telephone directory
during the years 1958 to 1960 (Min. of Hrg., page $0) that
the taxpaysr kept no vrecoxrd of days spent in New York during the



-‘n

~ years in issus (Hin, of hns. page 39)3 that during the years {n
fssus the taxpaysr visited his family and lived at the New York
City apartment on weekends once or twiocs a month (Min, of Mrg.,
pags 82)3 that the tampayer made official trips fres Washiagton,

De C. to New York City in connsction with his employment with

the Volos of Amsprica during the years 135§ through 1883 (Mpwfn
Exhibit §0 - Statament from Volce of America Sated Janwsry ¥, 1988);
that during sach of the years in issus the taxpaysr spant betwesn
18 and 12 days in New York City on offiaial business of the Velea |
of Aserica (taxpayer's Exhibit #13 « Statement of U, 3, Inforsation
Agenoy with respect to tripe to New York durismg 1960); that
acoordingly during sach of the ysars in lssus the taxpayer spant
nore than 30 daye within the State of Hew York,

{10) Tihat the taxpaysr au' not aocguive a domicile in
the Distriot of camﬁ\h morely by golag to the Distriet to live
while in government service) that the taxpayer intended to snd
4id continue to be and remain a domiciliary of the State of
New York ahd spent moves than 30 days therein during sach of the
yaavs 1885 through 1560,

(11l) That during sach of ﬂm vears in issus the taxpayer,
Jmpﬁ‘ C. Cidyneki, maintained a permanent place of abods at 788
Riverside Drive, liew York, Hew York,

Based upon the foregoing Jﬂ.‘ﬂdiﬂgﬂ and all of the
evidence pressnted herein, ths State Tax Commission heredy

DETERMINES:

(A) That dupring sach of the years in 1asus the taxpayer
was & domiciliary of the State of ﬁw York and apent movrs than 30

days therein,
(B) That during sach of the years im issue the taxpayer
maintained a psrmenent place of aboede in the State of New York,
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(C) That the taxpayer did not effect a changs of
doniclile on October 1, 1954 by going to the District of Columbia
while ia govermment sswwice.
(D} That during the years 1965, 1886, 1937, 1983 and
1360, the taxpaysr, Joseph C, Gidnyski, wvas & vesident of the
State of Hew York, for income tan purposes, within the fntent-
and u«nﬁing of section 350(7), Arti;xa 18 of the Tax Lov and
sxotion 805, Article 22 of the Tax Law,
(E) That the penalty assossment made against the tawpayer
for failure to file returns and pay any tax dus for the years 138§,
1986, 1967 and 1939 (Asgessment No, AR S6700) was validly issued
pursuant to subdivision (8), ssction 376, Article 16 of the Tax Law,
(F} That, accordingly, the ssssssments (Assassment Nos,
AB §6900 for lﬁl. 1986, 1837 and 1838 -and AB 00US7S for 1384)
are correct; that said assessments do not include sny tex ov
other charge which ouwild not have been lavfully demanded and
that the taxpayer's applicatioss for revision or refund filed
with respect hereto be and the oanawffp heraby denied, |

DATED: Albany, New York thislSthday of ~ January 1989,
STATE TAX COMMISSTON

/s/ JOSEPH H. MURPHY |
| PREEYDERY ———
/s/ A. BRUCE MANLEY

& | .
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