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M that tine, dus ¢o & yossginisasion of
the ssploysr-aorpeastisn, the sampuyerts pesition ves olininsted
and his sesvises wvere townineted on Septanbar 30, 1983,

.M 30, 10838,
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 The taxpaysr was unemployed during the month of October 1962,
He was amployed by National Car Rental System in Jackson,

Mississippi for a period of 41 working days in November m'
December 1962, for which he received remineration smounting
to $4,166.66. The aforemsntioned saxvices were rendered

entirely outside the State of New York and did not comstitute

wages (See 20 NYCRR Sect. 238.5).

The I?-2102 (New Yoxk mu w&thhoum Tax Statemsnt)
attached to the taxpayer's non-resident return indicates wages
paid by American Airlines, Inc. in 1962 in the amount of
$37,750. The taxpayer allocated this smount on the basis of
365 days and included the 41 days worked outaide the state '
for National Car Rental. Ne claimed 121 days worked outsids
the mumatmwmammmmmnzu.

The taxpayer submitted a schedule indicauting that the actual
days worked outside the state for American Airxlines, Ine. were
57, which included one Saturday and one Sunday spent in tml.

He reported New York income in the amount of $17,538.72.

" The Income Tsx Bureau issued a Statement of Awdit
Changes on November 9, 1964 allocating the salary income of
the taxpaysr ($37,750 received frem American Airlines, Ime.,
but excluding the §4,166.66 remuneration received fox services
rendexed entirely cutside the state) on the basis of 273 days

‘worked (January 1 to September 30, 1962}. On the basis of

information submitted by the taxpayex, it was detexrmimed that
the nunber of non-working days was 109, including Saturdays,
Sundays, holidays, {llness and vacation with pay (See 20 EYCRR
Bect, 263.2(b): that the taxpayer performed services fox
Amarican Adrlines, Inc. outside the sgate for 57 days,vhich
included one Saturdey and one Sunday; that the total number
of days worked within the state was 107, Appliying the formuls
107/164 X $37,7%0 = §$24,629.57, New York income (See 20 NYCUR
Bect, 263.2{n) ). The deductions wers apportidned on the
same basis, Additional tax was imposed in the amount of
$581.17 plus interest in the total amount of $635.06 and a
notice of deficiency was issved therefor.

- At the hearing the taxpayer contanded that on ox ,
htmww. 1sszh-hummmmww
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with American Alrlines, Inc., his employer, Mdsy he wvas
to receive a lump sum payment of $30,000, of which §14,000
was to be paid i{n 1962 and the balance of $16,000 to be paid
in 1963 in consideration for the cancellation of the em~
ployment agreement. He stated, at the hearing, that he
received a letter from the employer explaining the puymsnts
he received; that he would submit s copy of said letter

(Minutes of Hearing, p. 9). However, he falled to sukmit
the same, The taxpayer contends that omly $22,500 of the
salary he received from Merican Airlines, Inc. (82,500 a
month for nine months) was subject to alloeation; that the
balance was not attributable to Hew York :mu.

Section 632(b) (1) (B) prevides thut; ftens of incoms
gain, loss and deduction derived from or comnnected with
New York sources shall be those items attyxidutadble to a ‘
business, trade, profession or oceupation earried on in this
state. Subdivision (c) of this section provides for an ap-
portionsent and allazation under Regulations of the Tax
Corminsion of items of income, gain, loss and deduction

derived from or connected with New York sources !.:am.'

trade, profession or eccupation is carxied on mur within
~and partly without this state,

The gross incoms of all non-resident qlmﬂ.
eluding corperate officers, except salesmen, includes that
pextion of the total compensation for services whioh the
total numbex of working days snpiloyed within the state bears
to the total number of working days smployed both within sad
without the Stats of New York. Allowable deductions must be
apportioned on the same basis (Sse 20 NYCRR Sect. 263.2(a)»

. mlso, Art. 452 Personal Income Tax muluum Axt, 16).

i

In 20 HYCRR Sect. 258.3 (b) (4) it is stated, in  /

part, that: "Any payments mads by an employer on account of '
dismissal or involuntary termination of employment mﬂim
wages regardless of whethar the employer is legally bound hg

gontract, statute or uthnwtu to nake such payments,.”

: - xmaltheopinimthaethelwmwam.
smount oz $15,250 ($37,750, as indicated on the IT-2102, uu

e
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$22,500 - $2,500 for nine momths - in accordance with the
employment agreement) constituted wages or severance pay
(compansation for past serviaces rendered); thatthe allosation
of the taxpayer's salary income derived from or connected
with New York sources was correct and propex.

Por the reascns stated shove, I recommend timt the
decision of the Tax Conmission in this matter be mey
in the form sumitted herewith,

SOLOMCH SIE5
Magust 14, 1968 S0 o

g8war Rearing Offiser
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the shove-nsned Stanpeyers haviag filed s petition
Sox medetamminstion of s dsficiency ov Sox selund of pes-
senal inceme towse wnder Asticle 33 of the Tan Law fox
the yoar 1962 (Pile 02-5004434), anéd » hesring having
boen held ot She office of Cthe State Yax Conmiscion o8
80 Cendwe Stresk, Wew Yeuk, ¥. ¥. ¢n the #th day of Novem-
bay, 1968 hefeve Solamen Sise, Neg., Neering Odfiser of
the Departuent of Penstion & Plnsncs, ot vhich hesring the
tupayes Chaxles B. Startup mppeared persstally and ves zo-
peesamted by D. Deswien Nelstond, Aessuntant, and the matter
haviag deosn enanined end sensideved,

he S0ate Tox Commission havedy Sinds:

(1)  Shat the tanpepes Charles K. Startup, & Nea-
zesidant, hod Desn enployed by Mmeieun Alviimes, Ene. sinse
Suns, 1930 thet in 1980 he Dowsme Vies President of Pas-
senger Sales and Sesvisesr thet ou June 20, 1962 the tewpupes
esteved iahe a wwitten caployment agrecusat with Amswicen
Airiinss, Ins. Sor & pevied of e years ia sush epanity
as wey be sosigned 00 him by the Beasd of Bisesters o Whe




puesident of the sssperstisn ot an smnual salesy of ast
Jess Shan 030,000 per yaor; thet he was sscigned on office
ot the offices of Mmsvicsn Airlines, ne. st 633 Thisd
Avanve, Now Yeuk City? Shat the Guties of the Smpeayer ine
velved the sstting of peliay, plamaing sales prageams, ser~
vies standerds snd training pevssanel: thet Whe Sespeyes
wos vequived fyem time %0 Sime ¢ perfesm sesvisss en behalf
of Jmevicen Alvlines, Ine. owtside the S%abe of New Yeek)
thet the sgresment puovided, ia pert, thet “Netwithetsading
sny othar paevisisn of this agresmunt, Mmaricen shall heve
the right te Semminste sush enploymsst with or without esuse
on thirty days® written seties to the Muplayes sant %o his
1ast lown address:” that o8 & vesult of & yesrgenisstion
of the expleper company, the twpayer's pesition was elin-
iasted and his serviess were Sesmineted en Septesber 39,
1063. |

()  Shet Suring She poricd fven Semmasy 1 %o
Septesber 30, 1963 Whe tumpeyer vessived & salany of
3,500 por meath papsble st the rebe of $1,350 en the 1ot
and 150k of cosh manth; Shat the Supeyer woo wnenpleyed
Guring the meath of Getober, 1963; that he wvas enpleyed
during Bovesher snd Decmber, 1963, & perisd of fewty-ens
werking daye, by Wetions)l Cur Restal Service eutside the
Sate of Wov Yesh (Fachesa, Niss.) for wvhich he vessived
semnerstion in the anvunt of §4,186.08 for cexviess zen~
Gares estively sutside She State of New Yok,

()  Thet Cherles N. and Jene ¥, Startep filed
& 30400 Bew Yook Stste ineeus tam nen-sesident yetuss Sov

the year 1962 in which they repested fedawal adjusted grees
Ancsms in the mmunt of $41,999.66) Yhat the Smupuper $hesies K.

Startup claimed an allocation of salary income of $37,750




cssmed while eapleyed within the State of Bevw Yerk on the
Desis thet he worhed 238 Gupe Guring $he yeor, of vhich e
wes veguived to weuk 108 duye outeide the Sbate of Wev Yesks
thet sold Smpayes in She csnputstion of the allsestien Son-
muls wead o bess of 365 duye end insluded the &) Guys expleyed
eatively witheut the S4ade Dut cusludes the senunessiion vo-
ia the smount of $17,738.72,

(4) Yhet on Novenher 9, 1964 the Bepartnent of
Samstion and Pinenes issusd o Stasbenant of Mufit Ghenges
slijesting the facsme Sam of the Speyers o veflest iasems
allosshie %o Bev Yesk State Desad wen casaings in the mwunt
of 037,750 paid by Mmewicen Afriines, Ine. fvem Sunwasy 1,
1962 %o Septashex 30, 1963 or & WAl of 873 deye Sevived
faom or conneched with Bav Yesk souress but enciuind the So~
munerstisn yaid the twpeyer ia the snsunt of §4,106.08)
thet the Saspeger Charles N. Stantup wae svedited with §Y duye
werhed outside Bev York Stete, whteh incleded sue Ssturdey
and one Senfey in sessrdance with the infesnstion submitted
hy himy hot the tatal of ssa-wasking duye inciwding Sobus-
Gags, Sundays, Melidays, illnees and vasebisn with poy wee
107; thek the tetal nmbey of daye veshed ia Bew Yok Sbate
was 16467 thet the tmapaper's sslany ineeus was appestisncd
ox allscated en the hasis thet it facinded Vhet pestion o8
" ohe %eAs) eunpensation So¢ serviess vhieh the Sotal auber
of wesking daye eupleyed within the State Beure 9 the to
ta) seder of Saps enployed both within and witheut She
SSate of New Yeuk; thet allewble dedestisns were appor~
tiensd on the sawe Dasis; thet the Nev Youk ineeme of ¥he



adew

taspayexe ves veomputed at $34,620.57, fiading o Geficiensy
of tanes and intewest in the amsunt of $435.08.

{S) That at the hearing the tupeyer clained
that on or hefeve Septenber 30, 1963 he entewed isbte an swsl
egvesmant vith Amsrican Aflisse, Xae., vhevehy he was 00 wo~
onive & lwnp sum payment of $30,000 in ensidevetion Sow Che
cancellation of his euployment eentzack, papable is the amsumh
of $14,000 ia 1962 and the balance of $16,000 ia 1063) thes
e ressived s lettar frem the aferemmntioncd enpleyes ewplaia-
ing e armngenmt; thet altheugh he wvas reguested % sbmis
.mumm.umuummmw
csntends that the lunp sun pegmnent vessived by him in 1968
should st be incinded a» vages o2 inceme abtwibutable o
the State of Wew Toek,

{6) That the lwap sus paymest ressived by the
Sunpayer fren Amevieam Alrlises, Ine. in 1062 asswnted %
915,250 (che diffevence between $37,750 os showm e N.T.0.
withhelding Teu Statanent end $23,500, the astenl wages paid
e hin Sor niss senthe ot the rate of $3,500 pew menth) @
that the Sapayer sendeved ne sezvises 0 Jmeriesa Alsiiaes,
ne. after Septesber 30, 1963; Shat the afecomationcd lup
SUR peynent soastituted vOges O SOVEranes pay FPepiesealiing
conpensatise for pest saxvisss rendered.

Sesed wpen the fuvegeing findings and oll of Whe
ovidense presented Revein,

™he Sists Yax Conmission havedy

OGNS »

(A) That the sslasy insens of the Sapeyew Yo~
csived fyem Mmmvieen Advlines, Ine. in 1963 wes devived




fyon or censested with Nev Yeek seurees in aseendonce with
the yrovisiens of Sechien $32(0) (1) (D) («) of the Tom Sewy
Shat the Llwp sun poguent insliuded thavein constitwted
wOges oF conpunsation fox pest sevviess sendewed; that She
pportionnent or allosstion of the taxpegyes's salmy inseme
as weve fully sot Serth in Piading (4) shove wvas pusper and
osErest. |

() That, asserdingly, the Wetises of Defisieonwy
Sesued apainst the tapigens for the yeor 1963 is cssvest
i does ot inslnde sy San ox othew chavge whish esuld
ast hove boen lowfully demsaded; that the Supayers’ poti~
Sisn for redetosmingtion of o datficicnsy o Sor vefunt filed
vith respest thaseds e and the same is hovedy denied,

Deteds Albeny, Wew Yeuk, She 1Oduy of Scpt. , 1068,

/s/ JCSEPH H. MURPHY

T veesiéms

/s /.. BRUCE MANLEY

T Cemmlssieaes

T Cemslseieses




