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State Toax Commission

FROM: Franeis X. Boylan, Nearing O0fficer
supJEcT; Rdward J, Rapp, Determimation After

m.:.."d, 1987. Tnsome ’

of the Bremx to ) ’
wife §3% & week for auppors. uw’muﬁma

this sti tiem, oOF t as 18 t be called, and the
pula » agresnen dar bai » »
then or later. mumuamumtnmqt:m

tion agresment

the neaning amm-ﬁ Iaw sestion 359.95, & pare-
greph to which Tax Iav sestion 360.17 makes refsrends.

»
g
-«
§

frem the Office of Predbation dated June 17
he & r after the hearing states "”!2"

ths Saxpaye
record d1¢ not contain & forwal agreement with the :

signature on it, but that as & result of & eenference wuxn-

| !gu Jie wife §3¢ ‘
ohse was sdJusted” with no action takem.

mmmttu?o.rruum:duﬁmwmmo

»and of those amounts the wife, that wnder 8
of ssction 359 of the Tax Law usuicmmn vife,
for the tax on which the s herself is liable.

that arve made under the and because of

marital or ! relationshiy. s 18 the provigsion that is
under consideration. There is slso a further prevision thet the
vife's incoms incliudes peyments made wnder & decres for her

w-guuugu but no court ovder for in e
na of & “decres Jamummm:m-om




/s/ FRANCIS X. BOYLAN
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BUREAU OF LAW i
MEMORANDUM -

T0: Saul Heckelman
FROM: Francis X. Boylan
SUBJECT: Edward J. Rapp; Art. 16, 1957,

Proposed Hearing Determination;
Rullngs under Corresponding
Prov1s1ons of I.R.C.

The proposed determination in this case holds that an
oral stipulation--in a domestic relations court of the Bronx--
discontinuing the support proceeding and making provision for
support of the wife and children did not constitute a "written
separation agreement executed" under Tax Law sections 35%9.8 and
360.17 notwithstanding that an entry was made in the court's
records of the oral stipulation.

This memorandum reports on the rulings and other materials
cited to Internal Revenue Code sections 71(a)(2) and 215 which are
the corresponding Federal provisions from which the provisions in
our law were derived.

Internal Revenue Code, section 71(a)(2) provides that "if

~a wife 1is separated from her husband and there is a written separa-

tion agreement executed after the date of the enactment of this
title" the wife's income includes such payment of alimony. (The
date of the enactment is August 16, 1954,)

Internal Revenue Code, section 251 permits the husband to
deduct payments made under section 71.

Morris Kraskow v. Commissioner, 23 TCM 1uli, Dec. 26,
955(M) TC Memo 1964~-23L4., In an action for a separation in the
Supreme Court, Bronx, the attorneys stipulated for a discontinuance
and read into the record a provision for support for the wife and
children. "Such a stipulation of terms for what amounts to a con-
tinuance would not amount to a 'written separation agreement' within
the terms of said section 71(a)(2)", the Tax Court held, citing

‘Harry L. Clark, sub. Reference is made in the opinion to the doctrine

of cases cited by petitioner to the effect that an open court stipu-
lation "amounts to a contract" between the litigants, but it was
pointed out that the stipulation was earlier than August 16, 1954

in any case,
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H, L. Clark, 40 T.C, 57, Dec. 26, 069. It was held here
that there was no written separation agreement that would qualify
under section 71(a)(2). Payments made by petitioner (separated
from his wife by mutual consent and with the sanction of the
marriage tribunal of the Roman Catholic Archdiocese of Boston in
a decree in 1952) which were made to the wife pursuant to an oral
but not a written agreement between them, were held not includible
under any of the provisions of section 71.

Revenue Ruling, 59-397 (1959-2 CB 32)., This revenue
ruling held that correspondence by the attorneys for the parties
which referred to an oral agreement of support did not amount to a
written separation agreement within the meaning of section 71(a)(2)..

Regulation, section 1.71-1(b)(2)(i). The salient part of
this regulation is the statement: "The periodic payments must be .
made under the terms of the written separation agreement . . . Such
payments are includible in the wife's gross income whether or not
the agreement is a legally enforceable instrument."

(In this context’enforceable'would not seem to effect the
requirement that there be a written separation agreement which is
adequate and valid.)

Mertens, volume 5, section 31A-02c. Mertens collates
much of the material above. The latest citation (Berniece Morris,
TC Memo, 1967-83 is not in point on the question we have here.

—

L.

Se}ior Attorney

TFXB:pg

March 11, 1968
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EDNARD J. RADP?
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Boward J. Rapp, the taxpayer, having filed an
application for revision or yefund of additiensl persensl ineeme
taxes ssstsssd for the year 1957, and sweh applicatien hiving
boen denied, snd & hearing having deen held at the effisces of
the State Tax Commission st 80 Gentre Stress, New York, New Yeek,
on June 10, 19635, befere Framsis X. Boylsn, Nearing fficer, snd
the taxpeyer having been present in persen and the reserd having
been duly examined and qunsidered,

The State Tux Commission heredy finds thatt:

(1) 3y notice of additienal assessment Neo. D-S46TSL
dsted April 5, 1961 the Stste Tax Commissien resemputed the
persona) inseme tsxes of the taxpayer for the yesr 1957 Wy
disallowing in effect the amount of §2,080 claimed by taxpayer
on his return as a dedustien for separate msintenanse of his
wife. Of the further smount of §3,300 elaimed by the taxpayer
for personal exsmption and dependency eredit, the smount of
$2,300 was disallewed, and & persensl exempiisn of §$1,000 enly
allowed to the taxpayer, muammmmuu
dus on the recemputation was the smount of $1635.98.

Thereafier, hewever, by letter dated May 10, 196f the
taxpaysr was sllowed the parsensl exenpiien eredit in the smewnt
of §3,900 as the head of & fexily with two dependents; and the
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related portisn of the additiensl assessment in the smowmt of
$99.07 was cancelled on April 25, 1962, so that the séditionsl
taxz due under the said netise of additionsl assessment, &8
nodified by the letter of May 10, 1962, was the amount of $66.87.

(2) In his veturam the taxpayer hed claimed pevsemsl
sxenption ia the smount of §2,500 as the hesd of & fanily, end
alse credit for dependents in the smount of $800 for the swppers
of two of his daughters. Ne had three childrem; the thind, alse
s dsughter, made her hems with him.

His other dedwetions included an 1tem of separate
maintenance of his wife in the smount of $2,080. The disallowance
of this item presented the only isswe under his application fur
revistion or yYefund vhen his elaim for a persossl sxenption and
ovedit in the smownt of §2,300 had been sllewed finelly ss abeve
stated,

(3) In conmection with & procesding fer support Breught
by his sstranged wife, Margaret, in the Domestis Relations Oeurt
of the Bronx, the taxpayer had been ssked to sttand & senferense
with & probation officer at the Office of Probation for the
Courts of New York Gity, whevre his wife also was present, and
st the confersnce on November 12, 1953, he informally agreed o
pay $3% weekly %0 his wife, and the support Jrocesding was there-
upon marked "adjusted” with mo further sstien taken.

Upcn the foregoing fests and findings and all the
evidence herein, the State Tex Commission heredy

DETERMINES ¢

(@) That the State Tax Commission's original deter
ainstion that the smoumts paid to his wife during the year wndey
consideration were not deduotidle frem his incems pursusnt %
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Tax law section 360.1T was correst and is arfivmed. Sush pay-
ments were not paid “under a written seperation agresmmt®, or
“under a decres requiring the hustand to make the peymunts fer
her swpport” within the meaning of such terms as used in pare~
graph 8 of the Tax law ssetion 339 to whish the said sestion
ﬁa.usmmmmw;mmwwm»
undey other previsiens of Tax law sectien 360, which prevides
for dedustions, or otherwise dodustible.
| (3) That, ascordingly, the aferesaid sssessment
B3-886781 dated April 3, 1961 as wmodified April 25, 1962 1s
affivmed; the sdjusted normal tax dus is the smount of $66.47
u«wnuumuumtnms,uu.mmu.
interest watil payment is made.

And 1t 13 Se Orédered.
mt'm. Bew York this 3rd day ef April 1968,

/s / JOSEPH H. MURPHY
/s/ A. BRUCE MAWLEY: .
/s/ . SAMUEL E. LEPLER



