
POOR
QUALITY

THEFOLLOWNG
DOCUMENT (S)

ARE
FADED &BLIJRRED

PHOTO MICROGRAPHICS INC.

DOCUMENT (S)



L  I  ( 6 - 6 6 )

a

t

TO:

FROM:

SUBJECT;

,J"4-*( Ta4 p&/p*;ah:a.?
BUREAU OF LAW

MEMoRANDUM A-, .  Q,r. -U-fM {V, fu^='q/

ftrtr I|; ffimlnn

'l{mtr L tElrnr lnrlrl ffftmr

hl| t. lllp, Drtrrrl$il l3f.t
f,rrf*r lrnurl hn Ilnl,
trtLl. l5r l9l?.

Ib trm F'rrffir{ lr tltr trm nr *lfff sr [n
onf|rln rcunrrrrclrrllila ilh ffi rlrlrl rr tL. ||r-
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TO:

FROM:

SUBJECT:

IJUITI1AU OF LAW
MEMORANDUM

SauI Heckelman

Fr"ancis X. Boylan

Edwand  J .  Rapp ;  A r t .  16 ,  1957 ,
Pnoposed Hearing Detenmination ;
Rulings unden Corresponding
P:rov is ' ions of  I .  R.  C.

The pnoposed determination in this ease holds that an
onal st ipulation--in a domestic relations cou:rt of the B::onx--
diseontinuing the support pr"oceeding and rnaking provision for"
suppor t  o f  the wi fe  and ch i ldren d id not  const i tu te a "wni t ten
sepanat ion agreement  executed ' r  under  Tax Law sect ions 359.8 and
360.17 notwi thstanding that  an entry  was made in  the cour t rs
recor :ds of  the ora l  s t ipu lat ion.

This memorandum ::eports on the rulings and othen matenial-s
c i ted to  In te: :na1 Revenue Code sect ions 71(a)(2)  and 215 which are
the coruesponding Federal provisions fnom whictr the pnovisions in
our  law were der ived.

In tenna l  Revenue  Codeo  sec t i on  71 (a ) (2 )  pnov ides  tha t  " i f
a wife is sepanated fron her" husband and there is a written separa-
t ion agreement executed after the date of tne enactnent of this
t i t ler r  the wi fers  income inc ludes such payment  of  a l imony.  (The
da te .o f  t he  enac tmen t  i s  Augus t  16 ,  1954 . )

In tennal  Revenue Code,  sect ion 251 penmits  the husband to
deduct payments made under section 7!.

Mor "n i s  K r "askow v .  Cornmiss ione r ,23  TCM 1414 ,  Dec .  26 ,
955 (M)  TC fo r  a  separa t i on  i n  t he
Supreme Count, Bronx, the atto::neys stipulated fon a discontinuance
and read into the necond a pnovision for. suppo::t for the wife and
children. I 'Such a st ipulation of terms for what amor:nts to a con-
t inuanee would not amount to a twrit ten sepa::ation agneementf within
the  te rms  o f  sa id  sec t i on  71 (a )  (2 ) "  ,  t he  Tax  Cour t  he Id ,  c i t i ng
Han:ry L. Cla:rk, sub. Reference is made in the opinion to the doctr: ine
of cases cited by petit ioner" to the effect that an open court st ipu-
la t ion ' raxnounts to  a cont : :act "  between the l i t igants ,  but  i t  was
pointed out  that  the s t ipu lat ion was ear- l ien than August  16,  1954
in any case.
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H;  L .  C1a rk ,  40  T .C .  57 ,  Dec .  26 r  069 .  I t  was  he ld  he re
tha t tne : tE - f f i i t t " nsepara i i onag reemen t tha tv lou1dqua1 i f y
unden sect ion ?1(a)(2) .  Payments made by pet i t ionen (separ"ated
fr"om his wife by mutual consent and with the sanction of the
ma:rr"iage tribunal of the Rornan Catholic A:rchdiocese of Boston in
a decree in 1952) which were made to the wife pu:rsuant to an onal
but not a written aglleement between them, vtere held not includible
rrnder any of the provisions of section 7L.

Revenue  Ru l i ng '  59 -397  (1959-2  CB 32 ) .  Th i s  revenue
::ul ing held that conreipondence by the attorneys. for the part ies
which-::eferred to an o:ral agneement of support did not amount to a
wni t ten separat ion a5j reemenl  wi th in  the meaning of  sect ion 71(a)(2) .

Regu la t i on ,  sec t i on  1 .71 -1 (b )  (2 ) ( i ) .  The  sa l i en t  Pa r t -  o f
this regulal ion is ' !he statement: "The pe:riodic payments must be
made unden the telms of the written separation agtreenent . .  .  Sueh
payments are includible in the wifers gross income whethe:r on not
tnL agreement is a legalIy enfonceable instnument.tf

( In  th is  context  
'enforeeable 'would 

not  seem to ef fect  the
requirement that there be a wnitten sepanation agreement which is
adequate and valid. )

Mertens.  vo lume 5.  sect ion 31A-02c.  Me: : tens co l la tes
much of tf f i 'mriaf above. ff te latest citat ion (Berniece Morris,
TC Memo, 1967-83 is  not  in  Point .  on the quest ion we have here.

ttol:ney
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