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conbined formal hearlng ln connectlon wlth ;ie;bo' ; --3trgrs,wlth the consent or Etre--taxpayers, was heldat ' ; ; , ;  ;vew york c l ty of f lce on .rune- iS,- ibO"6:-- '  
"uv

The common issue invor.ves ceduetlon of expensesa:_. .- ' .,, jses in connectlon wibh a boat orrrned by the ta;qcayer: '  - '  , .  lv l .  I ( :1co1m, a non-nesldeni .  1,he quest lons tc be de_'- : : . :a -" f : t  1)  r ' rhether the operat ion vf  the boat const l tuted-. JL'ir --iess or lrhether 1t rrras used pr,:;.,ari ly for persolr*i' , '-c-i.,. 'e and ihe income derr-vec i: 'bm ci-larters nerely u.,ed
" r" , : ; ' :?g{ o:  r 'cd".ce part  of  .b i :e ccgt: f  opera-r , ron t f rereof ,;;^,.-. : ) 1f ;;:e o:reration oi ine bgrt be consldered a nu!i"Lr",.-.-,.:,--; ' :r sr.r '-; i- bus'-ness 1s deerned tc have oeen rEg"ri"iv con_..'^cJ.,;- r,rit:.,-n ti l .e State-oi New york.

' : ; -e " ;axpayer 'Telbot M. Malcolm ls an at torney duiy'-;:.". '  -;;ed t: ;ractlce )-r ';:. o:-i ly rn tne state of Nel^l york. Dur-' : -L : - ; : . c -ye" : - :s  
1n  lssu" , : : - -s  i i ' d  o f f l ce  i . ;as  Located :n  New yor l<

"-r' i- rn s;'rteTb"l, -g 56" ne e*ierei into an agre;;: ient rvith'.; ' l t .eele:" Yac;i; Compan;' of dfasson point, Bronx, N. y" for theccnst*r : t lo i :  of  a certaln boat or required spect i ic i t ronsca ]1ec ;he l ; i . {on ie - l ' 1a1 I I ' ' a ta 'o " t - . i i -$ r ro ,ooo .0o .The
tr :=.- : : ; .__ve: ' .c l^ to,  ; ie _iaxpayer 

. ln i r layr-  l rg5T. '  I t -uru.  doci : ;r .  v w-- i  u.  )"  uusroms House 1n New york c1ty.  rn his appl ic i ru ion,Lexl:-,,-,: s;oted tha; he was the sole ?l.rner of the vessel; that
"ihq '.".;ss€i buslness of the olvner or oi,Jners named belolv wl]i be.qong;:*, ;sd from the r o11ovrlng aocress :- 

rijr- nojie"a=o,--'tr._"iii}Eij !- . ;""fne boat was docked aE initoal i6i"d;r i lr ;?i; '",  uonnson *
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!-o..,:n Beyhead, N. J. *': 'orn May'i;o l i ,:vember and at Bahla-l, iar
vachcin6 center, Fo,:t -laucerdaLe, Flc=lda fo:' . ihe rest of theye;l ' . The boat u;s c.-,e=atec by a e:;:taln vrho resLded ln Newje-rrey anc r*rho was ernployed by che rL"pay"* or .-, fr-rll-tine
b.esis. fhe taxpayer offered tne boat ior charter whenever lt
r:"ras not used by him for hls personal pleasure. Advertlsements
io; 'charter of  ihe boat w€re placed r-n t r re new ysrx Tlmoe, woi t
S;: 'eet Journal and Herar.d rrlbune irlfrng taxpayeris offlce
aiir ' .:ss 1n i{ert York clty. The ta;:payer atso engaseo the ser-
vlc',:s of brokerage flrms to arrange bharbers lor wnrch he pald
br"c-terage fees. The charters included the servlces of the full-
i;1.:;:e ca.c;aln hereiofore mentioned. The notlces offering the
bc:i for chanter' l lsted boih the hom,e and business addresses of
cl:e raxpayer (Tarqpayerrs E-?dxtbit #t). The taxpaytr-marntalned
a speclal- bank account irr connectlon wlth the recelpts anci ex-
pendi-tures involved in the operatlon of the boat. hhe records
1n connecrion therewith were aLi maj-ntalned at the ta:cpayer r s
]aw office Ln New York Clty. The charters of the boat- included
cruises in Long IsLand Sound, lake Charnplaln and Baharnlan waters-
The boat nas sold Ln March, Lg6Z for $49,f iO.CC.

The cllents of the te:<payer, TaLbot i,l. ivlalcolm, pald'ine r'eni, personnel and utl l i t ies oi rrrs 1aw offlce ln N;w york
gr tv. t'he taxpayer dld not pay any nerri vorr< ciiv-occupancy tax
y+!h respect to the operatj-on of t ie aforementioneo nobt nor
dld he ever fLle any Ner,r York cLty gross receipt tax returns,
];l_1gh^gle required to be .fiLed i'oi Suslness e4i'rled on ln Ner:rrorK urty nevlng gross receipcs ln excess of  $ io,o00.oo per
year, as reported by h1m for ihe years 1959 and 1960"

The -talPayer fi led irlotlces of Federal Changee for the
)r€;.; | 1957 and 1959 on January 18, I96/.and Aprll ZTI LaSZ re_
I:-: .: r iyely, together rvlbh checks tn the aroounls of $294: 3C and
i.,J;-). oo J'or bhe respectlve years, based upon the addltlonal Erix
s)i l '7uted due thereon. The tr 'ederal changes conslsted of partt-ai
di;aflolvance of boab expenses <ieemed to be personal and 

-iurther

dLsalLolrance of busines-s expenses.

on lt{arch 18, 1963 a finai FederaL determlrra€ion was
r,:de egalnst the taxlrayers for the year 1960, orsaiiotrlng par-
tiai ^boat expenses, deemed personai ln ihe a;rount of $9 ,L42.izanc further dlsall-ovrlng buslness and entertainnrent e)cpense, as
u:':substantlated, ln the amount of $60o. oo. The ta:cpayers dld
ncc^fi-Ie. uny Notlce of Feceral cha:rges wlth respect t6 trre year
-:rou. r-le faxpayers dld not protest the Federal audlts.

The ta:gayer grly executed consenrs extendlng thepe:'iod for bhe_qaking of an addltlonar assessment for ihe year
195_7 to Aprl1 L5, t953. on Ncvember 2p, Lg6z, the Departm6nu
nade addltlonal assessments.agalnst crre- taltpayer, TalLou ivI.lialcolm, fon the year t95T (AEsessment No. 

'ti:97i26l-ano 
agatnst



.the taxpayers Talbot M. Malcoirn and Margaret M. Mal,colm, h1s
r,rife, for the years 1959 and i960 (Assessment Nos. FA-97129
and FA-p7130 nespectlvely), based upon fleld audlt dlsaIlow-
ing a portlon of the deductlons clalmed for buslness eJspenseE
for Lack of substantlatlon and further dlsalLowlng lnterest
as an inpropen deductlon for a non-resldent, In add1t1on,
the assessments lncluded lncome recelved by the taxpayer Ta1-
t,ct M. Malcolrn omltted fnom sald returng and deemed to be at-
ur lbutable ' to sourceg wlthln th ls stat€.  0n March 15, L965
the Department lssued the statement of Audlt changes and No-
tJce of Deflclency fon the years 196L and 1962 dlsaLlowtrrg
;he clalmed deductlons for boat erpenses and losses.

The taxpayers are contestlrrg the aforementloned
essessnents and Notlce of Deflelency only lnsofar as they re-
i i:te to the dlsallowance of boat expenses and Losses except
{'er that portion lrhlch was dlsallowed on the Federal audtts.
it ls to be noted that the iaxpayers have also pald the assess-
;rerris ;"or the yea{s ln lssue as well as the deflclency for uhe
years 1,96I and 1!62.

The taxpayer contends that he was engaged ln the
buslness of charterlng a boat for hlre and that except fo:r the
periods vrhen the boat was used by h1m for b1s personal pLeasure,
sucl busi;ress vias conducted wlthln the State of New York. In
support of hls contentlon he cltes the case of Lummls v. Graves,
2 j1Ap1r .D1v .59 I 'wh1chdea1 tw1thanon- res10 f f i
' in e cor*rnisslon basls as a sales agent for an ohlo corporatlon,
h: i: dlstrict lnc1ud1ng terrltory both wlthln and wlthout the
scr ie of  Ner,r  York.  rn that  case, the' taxpayerrs only of f lce
Lles 1n Niii'r York clty where he malntalned an offlce force and
rli"s* er:pioyed three salesmen, who, wlth hlmself, operated from
i,-i t l  off lce. All salarles and commlsslons of hls 

-salesmen 
and

ei-i*rls€s r'rere pald by the taxpayer. The Tax Comnlsslon deter-
r:., :-cd that the taxpayen was carrylng on a bustness wlthln the
!;;'te and not elsewhere and lnrposed Unlncorporated Buslness fax
:n all con'rinlsglons recelved, whether for orders shlpped lnto
llet'r York stete or elsewhere. The court sustalned the commls-
sionts Cetermlnatlon. It ls obvloue that the Lummls case has no
oearlng upon the factg 1n ihe lnstant cage.

I am of the oplnlon that the operatton of the boat by
ihe taxpayen dld not consbltute the carrylng on of a buslnessi'bha'b the bcet was operated by h1m prlmanily for hle personal
pleasure and that the charters were used to reduce or defray
perb of bhe expense lncuryed ln the operatton thereof. rt ls'Lo be noted that Lt ls not clalmed ln thLs partlcular case that
lhe taxpuyer was requlred to entertaln hls cltents. In addltlon,'- 'ven tf lt be assumed that the openatlon of the boat constltuted
a business, I amrneverthelessrof the oplnlon that such buslness
rras not aetually carrled on wlthln the State of New Yorlc. Sec-
tlon 4f5 of Personal Income Tax ReguLatlone deflnes lrbuslness
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*.....-":i'i ed ;n ,,ri;hLn the stater. It states ln part that r;A tax-
-r*yrr r;. i i  enter into t=ansactlons for proflt and yet not be en-
;:,3ed ln a tra3e or bu;iness. If a taxpayer pursues an under-
ru:)ting c.:astantly as one relylng on hls proflt therefrom for
ais lncone or part thereof he is carrylng on a buslness or oc-
eupa;lon.rr The-malntenance of records ln-New York Clty was sole-
-y fon the greater convenlence of the taxpayer.

Hovrever, the taxpayer ls entltled to a refund for the
y"i:r 's 1957 and 1959 Ln the-amounts of $294.3O and $633.6O, re-
-,.,ecc1ve1y, by vlrtue of the fact that he pald eald amountg on
L:ie flH.ng of the IT-115tg (wh1ch lncluded-the dlsaLl.owances
i;J::ialneii 1n the assessments for sald years) and also pald
ii:e asgessments and the 1961 and 1962 deflclency on December 23,
f ,9C5.

For the reasons stated above, I recommend that the
Cu,';crmlnatlors and declslon of the Tax Conmleslon ln theee mat-
ters be substantlall.y tn the fonm submltted herewlth,

: i '  ? f : '  I * , .  : ! r \ ; -  t  C t : : +!  3 \ r ' L \ , r i b \ t r  a  . r r . j
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gTAT.H OF TigW YORK

STATE TAI( COMMISSION

-x

:N t}Tg MATTER OT 1tsE PETITION

OF

,J,; *"OT M. & IIARGARET A. MALCOLII

E'OR iR,SDETSRMINATION OF A DEFICXENCY OR
5'OR R,EFT'ND OF PERSONAL INCOME TAI(ES
U.,!DER ARTICI,E 22 OE TIIE TA'( LA$I FOR
TirE WARS 1961 A}ID 1962.

- - - - x

llhe above-named ta:<payere having f,iled a petition f,,or

redetermination of a deficiency or for ref,und of personal j.ncone

taxes unqer Article 22 of tlre Tax Law for the years 1961 and i93?

and a hearing having been held in connection tlrerewith at the of:ice

of the State Ta:c Commiseion at 80 Centre Street, New York, N. Y. r;..

the f3t}r oay of, ilune, 1966 before Solomon Sies, Hearing Office-: ai

the Departrnent of Taxation C Finance, at 'which hearing the tax .,Lwt:t 1

Ta1boe M. MaLcolm, appeared personally, and ttre natter having b;'', :..

duly examined and considered,

The State Tax Coromiseion hereby finds I

(1) 1[hat ttre taxpayer entered into an agireement in iveo

witlr the WtreeLer Yacht Company, Classon Point, Bronx, N- Y' fs;

construction of a certain boat or yacht knotn ae the "Monie-Mar

at a cost of $1101000; that the vessel was delivered to tne ta.rpii:/er

in t{ay, L9571 ttrat ttre boat wae doctuoented at t}re U. S. Custor.s i-joustl

in New Yonk Cityg ttrat in hie application, the taxtrlayer stated that,

he wae the sole ordner of ttre vessel; that "the vessei business of ';ie

ovrner or owners named below wilL be conducted from the followj,ng

:r,J'<iress t 73? BouLevard, weeLfieLd, Neht Jersey" i ttrat the boau
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vras docked at ttre boat yard of Morton, ifohnson & Co. in Bayhead,

N. iI. fron May to November and at Batria Mar yachting Center,

Fort Lauderdale, FIa. the reet of tlre yeari that tfre boat was

operated by a captain who resided in New Jersey and rttro hras employed

by the ta:<payer on a full-tine basie i ttrat tJre ta:qtayer offered tlee

boat for charter rvtrenever ic waE not used by hi-n for his pereonal

pleasure; that advertisements for charter of the boat were pLaced,

in ttre 'New York Times", "waII Street .Tournal" and "Hera1d Tribune"

listing taxpayer's office address in New York City; ttrat the taxpayer

also engaged the gervices of brokerage firms to arrange charters,

for tdtich he paid brokerage fees i that tlre chartere included the

servj.ces of ttre full-time captain horetofore mentioned; that tne

noti,ces offerLng the boat for charter listed both the lrome and, busi-

ness addreeses of the taxpayer (raxpayer's Erchibit #l); that a

seperate bank account was maintained in New York in connection wj.tt:

the receipts and diEbursenentE of t$e boat; tlrat tlre recosds in

connection therewith were maintained at t*re taxtrlayer's law office

in New York City; that the charters of tlre boat included cruisee i:l

Long Xsland Sound, Lake Champlain and Florida and Batrarnian waters;

that the boat was sold in March, Lg62 for $49,510.00.

(2't That the taxtrnyer, Talbot M. MaIcoIm, was and still

is an attorney and couneellor-at-law, duly adrritted to practice law

only in the State of New Yorki that during the years in issue, the

taxPayer vtas engaged in tlre practice of law in ttre City and State

of New Yorkl that during the yeara in issue and prior thereto, tJle

taxpayers were and stil,l are residents of t$e State of New .Xsrssy.

(3)  That  the '

income ta:< returns for the

taxpayers filed DaD;r€aident personal

year: L96L and l!F2 in which the taxpayer,
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TalboL M. Malcolm, reported income fron profesEion as attorney and

deducted therefrom losses incurred in ttre operation and saLe of tlie

af,oreraentioned boatl tJrat the expenses paid or incurred in ttre

operation of the boat wer€ insurance, sararies, dockage, repaJ.rs

and maintenance, euppliee, miscellaneous, fuel and depreciation;

t'hat on March 15, 1965r' the Department of Taxation and Finance is-

sued a etatement of audit changes disallowing ttre d'eductions claimed

in the operation and sale of the boatr,. adjusted ttre tax due and.

accordingJ.y issued a notLce of deficiency against ttre taxpayers

for the years L961 and 1,962 in the amount of 92 .4g5.O4, including

:ncerogt.

(4) lltrat the operation of ttre af,orementioned boat was

priruarily for the taxpayers' pereonal pleasrr€; that the charters

\tere u,sed mereJ,y to def,ray and reduce a portion of the ertr ense

incurred in the operation of, said boat.

(5) ttrat the clients of the ta:qrayer, Talbot iri. lraicolm,

Paid the rent, Personnel and utilities of his Law office in New york

city; tlrat tlre tolpayer did not pay any New york city occupanclr t3lt

with respect to ttre operation of tlre aforementioned boati nor d,id

he ever file Ne\t York City giross receipts tax returns, which ars

reguJ.red to be fiLed for business carried on in New york City and

having gross receipts in excess of $1Or00O per year as indicated by

him for the yeara 1959 and 1"960.

(6) That the records

the maintenance of a bank accoun!

tnerewith hrere so rnaintained solely

convenience.

the operation of

New York City in

f,or the taxtrlayer's

o f

in

tne boat, and

connect,j.on

greater



-4 -

Based upon the foregoing findings and all the evidence

presented hereinr.

The State Tarc Commission hereby

DECIDES T

(A) Itrat ttre operation of the boat by the taxpayer'

Talbot M. Malcolm, for his .personal 
pleasure and the charters used

to defray or reduce part of the expense incurred in the operation

thereof, did not constitute a business or the carrying on of, a

bueiness within the intent and meaning of Section 703 of the

Tax Lavt.

(B) That. in any event, the operation of tlre boat by

the tar<payer did not constitute the regular carrying on of a

business witlrin the State of New York so as to entitle tJre taxpayer

to claim deductions as expenses and Losses paid or incurred in

connection with a business earried on within the State of New York.

(C) Ihat, accordingly" ttre notice of deficiency issued

against ttre taxpayers for the years 1961 and 1962 is correct and

does not include any tax or other charge which could not have been

lawf,ully dernandedl that the ta:q>ayers' petition for red,etermination

of a deficiensy or for ref,und filed wittr respect therego be and, the

sane is hereby denied.

Datedr Albany, New York, on trre 25th day of March ,  1968.

STATE TAIC COMMISSION

/s/ JOSEE{ H. MLAPHY

President

/d A. BRrcE MANLEY

Commissioner

SAMUEL E. LEPLER
/d

Comnissioner



STATE OF NEIT YORK
STATE TAX COMMISSION

- a - - - x

IN THB }IAITER OF THE APPLICATIONS

OF

TALBOT I'T. S MARGARET R. MALCOTM

FOR RBVISION OR RBFUITD OF PBR,SONAL INCOMB
TAJ(ES UNDBR ARTICLE 16 OF THB TAT LAW FOR
TnE YEAR 1g5g AXO UrOSn ARTICTE 22 OF THB
TAX LAU FOR THE IEAR 1900.

- - - - x

The above-naned taxpayers having fiLed applicatione fo!.

revision or refund of personal income taxes under Article.16 of

the Tax Lar for the year 1959 and under Article 22 of the Tax Law

fon the yoar 1960 and a hearing having been held in connectLon

therewith at the offLco of the State Tax Commisgion at 80 Centre
o

Stroet, l{ew Yonk, N. I. on the L3th day of June 1966 before

Solomon Siee, Hearing Officer of the Department of Taxatl.on €r

Finance, at whLch hearing the taxpayer Talbot M. MalooJ.m appeared

personally, testinony having been taken and the natter havi.ng been

duly examLned and conaidered,

The State Tax CornmiesLon hereby finds:

(L) That the taxpayer Tatbot M. MalcoLm entered i-nto an

agreement in 1956 with the Wheeler Yacht Company, Claseon Point,

Bronx, N. I. fon the conatructLon of a certain boat or yactrt known

as the nMonie-.Irlal IIn at a cost of $L101000; that the veeeel was

delivered to the taxpayer in May, L9S7; that the boat wag documented

at the U. S. Cugtoms House in Ner lork City; that in hie appJ,ication,

the taxpayer etated that he rae the sole orner of the veesel; that

nthe veseel businees of the owner or ornera named below will be

conduoted fron the followJ.ng addreEs s 7g7 Boulevard, weetfield,

New Jereeyn; that the boat was docked at the boat yard of lvlonton,

Johneon & co.'Ln Bayhead, f,. Jr fnom May to November and at Bahia

Mar rachtLng Center Fort LauderdaLe, FLa.\the neet of the yean; that

the boat ral operated by a captaLn rho rcglded in Neu Jcrrey and who
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wacr employod by the taxpayer on a ftrlJ.-tine basis; that tho tax-

payer offered the boat for charter whenever it.was not used by

hi-n fon hLe pereonal pleasune; that advertisements for charter

of the boat were placed in the New Tork Times, Wall Street Journal

and Hcrald TrLbunc LietJ.ng taxpaycrte of,fice addrcce in Ncw York

city; that the taxpayer aLso engaged the services of brokerage

fl-rms to arrange chartere, for which he paid brokerage fees; that

the charters LncLuded the servicee of the fuLl-tine captain herreto-

fore mentioned; that the notices offering the boat for charter

Listed both the honre and bueinesa addnesses of the taxpayer (Tax-

payenre Exhibft f l) ;  that a aeparate bank account wag maintained

in New York Ln connection uith the receipte and diebureements of

the boat; that the recorde Ln connection thereyittr were maintained

at the taxpayerrg lar office in New York City; that the ctrarters

of the boat included cruLsee in Long IsLand Sound, Lake ChanpLain

and Florida and Bahanian ratere; that the boat ras eold in March,

Lg6z  fo r  $4g ,5 lo .oo .

(Z) That the taxpayer, Talbot M. Malcolm, rae and stil,l ie

an attorney and counsellor-at-1au, duly admitted to pnactice Law

only in the state of New York; that during the years tn issnre,

the tarpayer ras engaged in the practice of Lar in the city and

State of New York; that during the years in iseue.and prion there-

to, the taxpayorc ucr6 and stL].]. are residents of the State of Ner

Jereey.

(S) That the taxpayers filed aon-reeident personaL income

tax returne for the yeare 1959 and 1960 Ln whLctr the taxpayer

Talbot M. Marcolm neponted compensation ae employee (nlawyern ) re-

ceived fron Norman B. woorvorth tn the amount of $5rooo.oo for l lgg

and income fnon profeceion as attorney anountj-ng to $23, g29.4l in

1960; that attached to the return for l!g! uaa a statement to the

effect charter fees received from the operation of the boat amounted

$12r380.00 and that thc expenses amounted to $281516.39; that  in-

cluded in the aforemeationed erponoee in the operation of the boat

were insurance, aaLanieo, dockage, nepairg and maintenance, suppJ.ies,

miscellaneous, firel. and depneciation; that the loee c1a{rned from

I
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operation of the boat amounted to $14r 724.67 for J.pgp; that for

196O the aforementioned tarpayer claimed rrloss .on boat chartering

bueinessn in the amount of g20 e222.55.

(A) That on Apri1 27 t Lg6Z the taxpayere filed a Form

IT-1f.5 (Notice of Fedcral Changea) fon thc yoar f959; that suctr

changes consieted of partial diealLowance of boat expensoa deemed

to be pensonaI in the amount of $8rO93.74 and further dieallorrance,

as unsubstantiated, of a pontion of bueiness expense in the amount

of $30o.oo and mlscellaneous expense of $15o; that the taxpayer paid

the additional tar computed to be due thereon in the amount of

$633 .60.

(S) That the taxpayer duly filed congents e:ctending the

period fon the naking of additionar asapssments for the year 1959

to Apri l  15, 1963; that on November 29t Lg6z the Department of

Taxation & Finanoee made additional asaesamente against the taxpayer \_-.-

baeed upon audit for the years 1959 and 1960 (Assessment Nos. FA-

97L29 and FA-p7130, respectively) disallowing the deductions c]'aimed

for boat expenses; that said assessmerts further disaLlowod a portion

of deductions claimed for business expenses fon lack of eubstantia-

tion in the amount of $300.00i that deductLons clained fon interest

rtere dieallowed; that legaL feee omitted from the return were irr-

cluded and held to constitute receipts from a businose, occupation

or profession camied on rithLn the State; that thd taxpayer ie onLy

conteeting the aseesnnents Lnsofar as thoy relate to the disallowance

of boat expenaea except for that portion which was disalLowed on

Federal audit aB more fully set fonth in Finding (+) above; that

the aforementioned aseegsmente were paid by the taxpayers.

(O) That the operation of the aforementioned boat was

primarily for the taxpayero pereonal pJ.easune; that the bharters

were ueed merely to defray and reduce a pontion of the expenEle

incurred in the open'ation of gaid boat.

(il That the oLLente of the taxpayer Talbot

the rent, perpaonnel and utilities of, hie Law office

M. Mal,co1n paid

in New Tork City;
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that the taxpayer dLd not pay any New york city. occupancy tax

with respect to the operation of the aforementioned boat, nor

did he ever file New York City gross roceipts tax returns, which

are reqrined to be filed fon bueiness camied on in New Tork City

and having grog rcoeLptc l-n excces of $lorooo.oo por year aB in-

. dicated by hin for the yeare lgJp and 196O

(8) That the records of the operation of the boat and the

maiatenance of a bank account Ln Neu'tork City in connection thore-

uith were eo maintainod eoLely for thrt taxpayorrc greater coavenienco.

Based upon thc fonegoing findinge and all the evidence pre-

sented herei-n,

The State Tar Commiaeion hereby

DETER}IINES:

(A) That the operation of the boat by the taxpayen for his

pereonal pleaeure and the chartera usod to defray o!. reduce part of

the expense incumed ln the operation thereof, did not constitute a

businsgs or the carrying on of a busitress withia the inteat and

neaning of Section 7Og of the Tax Law.,

(B) That, in any event, the operati.on of the boat by the

taxpayer dl'd not constLtute the negularr carrying oa of a businegs

within the State of New York so as to entitLe the taxpayer to c].ain

deductions ad expenelea and loEeea paid or incupred in connection

therenith, as more fully set fonth irr Fi-odi-nge (7) and (g) aboye.

(c) That, accordingly, the assesements made againet the

taxpayers for the years 1959 and 196O (Aseessnent Nos. FA_97129 and

TA-97130r reapectJ.vely) are correct and do not include any tax or

othen change rhich could not have been lawfully demanded and that

the taxpayerst bpplicatione fon revieion or refund filed with reepect

thereto be and the same are hereby denied.

(D) That since the Notice of Federar changea (Fonm rr-r15)

filed bi the taxpayor for the year 1959 and the additional tax paid

thoreon in the anrount of $633.60 reflecting the Federal changee

vhich rore included in tho agseesaent :tor the yoar LgSg sai.d anount

l

5

j

I
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repreaents an oyerpayment of taxee;

taxpayer the amount of 9633.60 with

fully due theneon.

Dated

/"/

that there.be refunded to the

any interest that may bo law-

SAMUEL E. LEPLER
commj.aB1oner

Albany, Ner Tork 25th day of March 1968.

STATE TAX COMMISSION

/ '/ JOSEP}I H. MURftTY
Preeident

/d A. BRLCE MA}ILEY
Gontni.sei,oner



SIATE OF NEW YORK
STATE TAX COMMISSiON

;-;,-;;;,-;-^;,;,;^;,;-- 

- x

OF

TALBOT M. MALCOI,M

].;-.3. iIEVISION OR REF1TND OF PffiSONAL IN-
CU"|lj TNGS I'NDM ARTICLE 16 OF THE TAX

i: :': y: ry _re_,!._ _ x
The above-named taxpayer havtng fl led an appJ.lcatioe

-"ol' revii:,on or refund of personai income taxes under A-';1c1e L6

of the Tax Law for the year r95T and a hearlng havlng been hu-.c

ln ;tnnectlon therewlth at the office of the State Tax Commlssi-on

J966 bei'ore SoLomon sles, Hearlng Offlcer of the Depar-r,nent of

. Taxatlon & Flnance, at whlch hearlng the taxpayer a:>peared per-

ssnally and the matter havtng been duly examlned and cons^dered,

The State Tax Commlsslon ne:reby fl.ndE:

(f) That the taxpayer er.';e;:ed l.nto an agreeme;:t Ln ]956

wlth the Wheeler Yacht Company, Classon Polnt, Bronx, I;. Y.

icr. the constructlon of a certaln boat or yacht known es :he

o'; ' ,1on1e-MaL IItr at a cost or $ri J, oo0; that the vessel rvai: de -ivered

to the taxpayer ln May, L957i chac the boac was documenied at

the u. s. customs House ln New York c:cy; tnat ln h1s a.r1:1tcat1on,

the ' iaxpayer stated that he was the sole owner of the vessei; that
Itt::e vessel buglness of the owner or owners named below wlrl ;e

ccn<luctec from the followlng address| 737 Boulevard, westfleL;,

New Jersey! that the boat was docked at the boat yard, of Morto:,,

Johnion & Co. tn Bayhead, N.J. from lvlay to November and at Ba::1a

Mar Yachtlng center, Fort Lauderdaie, Fla. the rest of the ye33;

that the boat was operated by a captaln who reslded in i$ew Je:;ey

ar-c ,,rho ri,'as emproyed by the taxpayen on a full-tlme basls; tha';

the taxpayer offered the boat for eharter whenever lt was nou

used by hlm fon hls personal pleasure; that advertlsements for char-

ter of the boat were placed 1n the New York T1n;s, Wall Stneet Jo::-

nal and l{eraid Trlbune Ilstlng taxpayerrs offlc' address 1n New
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Ycrk Clty; that the taxpayer also engaged the servlcee of bro-

;ierage flrms to arrange eharters, for whlch he pald brokerage

fees; that the charters lncluded the servlces of the fulL-tlme

captaln heretofore ment loned; that  the nottces of fer lng the

boat for  charter l leted both the home and buslness addreeses of

the taxpayer (faxpayerrg Exhiblt #1); that a eeparate banic ac-

count was malntalned 1n New York ln connectlon wlth the recelpts

and dlsbursements of the boat; that the recordg 1n connectlon

therewlth were malntalned at the taxpayerts law offlce 1n New

York Clty; that the charters of the boat lncLuded crulges 1n

Long Island Sound, Lake Champlaln and FLorlda and Bahamlan wa-

ters; that the boat was sold 1n March,L952 for $49,510.O0.

(2) That the taxpayer, TaLbot lr l. MalcoLm, was and

st111 1s an attorney and counselLor-at-1aw, duly admltted to

practlce law only ln the State of New York; that durlng the year

ln lssue, the taxpayer was engaged ln the practlce of law 1n the

Clty and State of New York; that durlng the year ln lesue and

prlor thereto, the taxpayer was and stlLL ts a resldent of the

State of New Jersey; that the taxpayer fl l ,ed I non-r€gldent per-

sonal lncome tax neturn for the year 1957 ln whlch he reponted

compensatlon as employee (tt lawyert') recelved from Norman B.

Woolworth ln the amount of $2OrO0O,OO; that attached to sald

return was a statement to the effect that he purchased a cer-

taln boat on May L5, L95T and had pLaced the Bame on a buslnesg

basls on September 1, L957t that the expenses from the date of

the purchase to the end of the year L959 amounted to $9,464.87;

that lncluded 1n the aforementloned eJrpenses and the operatlon

of the boat were lnsurance, salarles, dockage, r"epalre and maLn-

tenance, suppL1es, mlscellaneous, fuel and depreclatlon; that

on Schedule rfgrr of hls return the taxpayer reported total re-

celpbs ln the arnount of $2,525.00 fr.om the operatlon of the

boat; that the taxpayer deducted from h1s lncome the expenseo

cLalmed 1n the operatlon of the boat,
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(g) That on January 18, f96a trre tanpayer filed a

Form IT-115 (Nottce of Federal Changes) fon the year ]g5Tt

that such changes conslsted of partlal dlsalLowance of boat

expenses deemed to be personal ln the amount of $3rT85.90

and further dlsallowancer oB unsubstantlated, a portlon of bust-

ness expense 1n the amount of $3OO.OO and mlscellaneous eJq)ense

or $r5o; that the taxpayer pald the addltlonal tax computed

to be due thereon 1n the amount of $494.3O.

(4) That the taxpayer duly fl led consents extend-

1ng the perlod for the maklng of addltlonal asseBsments for

ihe year endlng December 3I, Lg5f to Aprll 1.5, tg63i that on

November 2p, ]962 the Department of Taxatlon & Flnance made

an addltlonaL assessment agalnst the taxpayer based upon audlt

for the year L957 (Assessment No. FA-gTraB) arsallowrng the de-

ductlons clalmed for boat expenseg; that sald agseggment fur-

ther dlsaLlowed a portlon of deductlong cl.almed for buelneas

expenses for Lack of substantlatlon ln the amount of $3oo.oo;

that deductlons claimed for lnterestv€re dlsaLlowed; that

legal. fees omltted from the return were lncluded and heLd to

constltute recelpts from a buslnegg, occupatlon or professlon

carnled on wlthln the State; that the taxpayer 1e only contest-

1ng the agsessment lnsofar as lt reLates to the dlsal.lowanoe of

boat expenses except fon that portlon whlch wae dleallowed on

FederaL audlt as more fully set forth 1n Flndlng (3) above;

that the aforementloned assessment was pald by the taxllayer on

January 3, 1963.

(f) That the operatton of the aforementloned boat

was prtmarlly for the ta:cpayerts personaL pleasure; that the

charters erere used merely to defnay and neduce a portlon of

the e:q)ense lncumed ln the operatlon of sald boat.

(6) That the cllents of the ta:rpayer patd the rent,

pensonnel and utl l l t les of hts Law offlce 1n New York Clty;



-4-

that the taxpayer d1d not pay any New York Clty occupancy tax

wlth respect to the operatlon of the aforementloned boat, nor

dld he ever fLle New York Clty gross recelpts tax returnE,

whlch are requlred to be flLed for buslness carrled on 1n New

York Clty and havLng gross necelpte ln exceee of $tO,OOO.OO

per year as lndlcated by hlrn for the yearl LgSg and 1960.

ft) That the records of the operatlon of the boat

anc the malntenance of a bank acoount ln New York Clty ln con-

nectlon therewlth were so malntalned solel.y for the taxpayerfs

greater convenlence.

Based upon the foregolng flndlngs and all the evldence

presented hereln,

The State Tax Commlsglon hereby

DETERII{INES:

(A) That the operatlon of the boat by the taxpayer for

h1s personal pleasure and the charter.s uged to defray or reduce

part of the expense lncuri.ed ln the operatlon thereof, d1d not

constltute a buslness or the caruylng on of a buslness wlthln the

intent and meanlng of Sectlon 7O3 of the Tax I€w.

(e) That, ln any event, the openatlon of the boat by

the taxpayer dtd not constltute the regular camylng on of a busl-

ness wlthLn the State of New York so as to entltle the taxpayer

to cLalm deductlona as expenses and logges pald or lncurred 1n

connectlon therewlth, as more fu3.1y set forth ln Flndtngs (6) and (Z)

above.

(C) That, accordlngly, the assegsment made agalnst

the taxpayer" fon the year L957 (Assesoment No. FA-97fa8) aoee

not include any tax or other charge whlch could not have been

1awfully demanded and that the taxpayertg appLlaatlon for revlglon

or refund flled wlth nespeot thereto be and the same le hereby

denled.

(D) That stnce the

IT-].15) fl led by the taxpayer

Notlce of Federal

for the year L95T

Changes (Fom

and the ad-

dltlonal tax pald thereon ln the amount of $a94.30 reflectlng
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the Federal. changes whlch were lncluded 1n the assessment for

" 
6hre f€8r ]g57 (pald on December 2J,1950) sald amount repre-

r sents an overpayment of taxee 1n sald amount; that there be

refunded to the ta.rcpayer the amount of $a94.30 wtth any ln-

uerest that nay be t awfull.y due thersoru

Dated Al,bany, New York 25th day of rtlarch , 1958.

SIATE TAX COMMISSION

/ '/ JOSEFH H. MURPT{Y

Presldent

A. BRI,CE MAI.ILEY

Comnlsstoner
/"/

/d SAMUEL E. LEPLER

Oonunl.seloner


