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, MEMORANDUM Aol depreds 5 Clac

T0: State Tex Cosmission
 Pramets V, Dow, Nearing Offfoer

SUBJECT: In the ¥Madter of She Applicstion of

JECT: ALPRED & CLAIRE HAGY for Bevision
of Refwmd of Personsl Income Taxes
hder A¥Sigle 1¢ of the Tax law for
the year 19%9

FROM:

A hearing vith rPeferonve %0 the adove motter wes sehed-
uled before ms at 8C Centre GSrest, Nev York, Nev York on
Devenber 20, 1967, The taxpaysrs defaulted, A letter wae
thereafter written to the taxpayers requesting inforsaiion why
:::’, ::tnu-o. The Saxpayers 414 not give say Yeasor fer Shely

L2 e 1R

, ¢ # filed a residmnt inovme tax Fetum for the r»
1999 tn which they rerorted tanabdle inesse in the sum of g‘ 7 »olt&
They clsimed dedwations fof medical expenses in the oun of §2,803.6%,
expanses ih connection with supervinion and contrel of fnvestnwmts ta
the sus of 38,708.,72, stock trensfer tax in the amowmt of $33.2% and
Nev York &tate income tax in the emommt of £667.%1. An ccocosnent vas
fissued on July %, 1962 (Assessment No, AB 01311h) ssseseing additionsl
BoFmal tax dus in the ssoms of $262,07 on the besis thet mediesl
expenses in the amoums of $463,17 wvere 41szlloved as Net preperly
deductinvle, Of the §8,708.72 elatmed for expesnses in conmection with
supervision and mmi of invesSwamis, 3% «72 vas allowved i
$3,700,00 vas dissliowmd ae msnhotantisted and exeessive ta view of
the aotivities carried on by the Sazpsysrs, Etete incoms texes of
$647.55 were disalloved since such taxes are not properly deduweiidle,
and steck transfer tax of $33.29 was disslloved 85 & espital ftem,

m July 9, 1762 the taxpaysy wiote a letisr, a sepy of whish
1s in the file, objecting %o She dissllovemce te follswss

At this Sime Y c‘;unm your d1ssllevenoe of 33),700,00 for
supervision and eonteol of investments, Of $his smomnt §3,300,00
Pepressnts feos pald and is substantiated by cancelled ks, I am
sure income tax wes paid by the recipients of thess reymente end your
disallovanes would be doudle tanation,

*hrmtn‘ s ’ ty ¥ . of vaT¥, WP
'l T s e

GR ageney astowmnt, ced ny investuon B
vailing Fetes the costs for gou 8a services weuld de between $4,000,00
and §7,001,00, AfSeP my Petiremens I discontinusd their servides wnd

mder present conditions I seve at lesst 707 aad get mre md dotter
servics. Federal Invoms Tax Duresu allews this deduetion sad all
previous £tate Tex Beports indicate Shits deduotion has besm sllowed,”
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- The tenor of the taxpayer's lestter wves in effeet a state~
ment that §3,700,00, of which he was able to prove $3,300,00, was
& very reasonable smount of expense incurred in ing snd
eontrolling of investments and that previously where sueh serviees
vere performed by outside parties, the ampunt wuld have bemmn

 doubled. The taxpayer either ignoved or deliderstely omitted the

"~ faet that he had deducted not $3,700,00 but sn amwat in exvess of
$8,700,00 of which he wes & over $5,000,00, Om the basis
such letter, the $3,700,00 disallevance vas csncelled e s .‘
1962 resulting 1n offeet in sn sllowance of the entire $8,7%00.72
expenses for servicing ths taxpayer's investammts,

Therealfter the Inteinal Revenus Service made sn sudis of
Sthe taxpayerts return and sllowed only $3,063.,60 of the expenses
clained for n?vum and control investamits snd disallowved
the amomt of §5,60%,12, The amwnt allowed by Federal very
elosely approxinstes the amommt that the taxpayer ¢laimed in Ms
latter oould be sudstantiated by cencelled s. The Mnterasl
Revenue Service further disalloved & medical deduetion o the ‘
extent of $2,20k,4k4, On the basis of such Pederal audit an ASSesSd-
ment was isavued on December 27, 1963 (Assessment No, AD oye:m
assessing sdéitional mormal tax due in the sum of $h31.29 ¢
confors with the Pederal avdis,

Oon Fovember 10, 196k a rurthey assessment was issued for
the year 1959 (Assesomtit Yo, AD 76968) assessing $7%.00 sdditional
tax due correcting an errof in oo ation of the tax dwe in the
aspessmnt Lrsued on Decender 27, 1963, |

Oon April 23, 1965 a oollection letter vas sent %o the
taxpayers asking for paynent of $81.79 for income Sax mud interest
dus for the year 19%9 due wmnder the assesswant Llasued on Nevesder 10,
1964, In response to that letter the Saxpayers, on 127, ”‘fh

st & cheek $81.7% to the Tnoome Tax Pureatn wvas deposited,
The oheck contained a restrictive endorsensnt a» follows:
PAYMENT IN PULL FOR ALL ;

THPAID N,Y. PEEBONAL INCOMR
TAX FOR THE TAYABLR YEAR
1959 A8 PER YOUR LETTER

¥ 500839 « DATED ha23.6%.

The taxpayers contend that the issusnce of the Assessmen
AB 0131% and the paymsnt of tax duwe thereunder as yesomputed doos
not permit the Iheome Tax Bureau to 1s8ue a nev assesrmnt for the
yoar 1959 and that the paysent of $81.7% sheck containing &
restriotive sndorsenent constituted a compPomise and settlensnt of
the taxpayers' liadility for the year 1999,

mm‘g? of the Tax Law permits the assessaent of Sax

due at any time taxpayer fails %o ! P$ & eshange oF eyrestion
by the Commissioner of Imternal Revenue, does neot appoar that &
notification of Federal chsnges was filed by the taxpayers, The
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statute doe® neot ocontain nnﬁpm on the fssusnee of
assessnmnt vhere the fal *t seoh & ah.g
The acosptance the Department of the M marked "Paid in
full" for leas the smowmt of the tax due does not constisute
& vaiver, co uu or ascord and satisfactien of the taxpayews?
mm.nzo is has been discussed in a nesorendum fron Comsel
mtnn Deputy Commissioner Gresm dated Ostoder 22, 1997, a
of vhich 15 attached, Bee also the memorandun m the Iltm
Sephen Nikonohk, & copy of whioch is also nmchd.

For the reasons stated above, I reconmend lhnt She detep-
wination of the Ftate Tax aomum demying the Saxpayers®
application in the above matter be in the foram submitted hevewith,

/s/ FRANCIS V. DOW

W

FiDsdv
nos.

February 1, 1968
g-5-¢8
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Lo MZMORANDUN
Commlssioners Murphy,
TO: Macdudd and Conlon
FROM: Srancis V. Dow, Hearing Of{ficer
SUBJECT: In Tthe Motter of the Application

o7 Stephen Wilkoachulr for Revision

o Reldund of Personal Income

Taxes uvader Article 16 ol the

Tax Law {or the Year 1957

L hearing with relercncce to the above matter was scheduled
before me on March 9, 1967 at 80 Centre Street, New York, New York,
The appearvances and the evidence produced were as shown in the
stenograpuic minutes and exhiblts submitted herewith.

The issues involved herein are whether the taxpayer was
subJect ©o the imposition of penalty and interest because of the
late filing of his return and payment of tax and whether the de-
posit of nis check marked "paid in full" by the Department dis-
charged the taxpaver's liability for 1957.

48 a result of a District Of{fice field follow-up, on
November 1, 1962 the taxpayer filed an income tax return for the

vear 1957, He claimed specific deductions of $963.08 and computed
his tax liability, penalty and interest to be in the sum of
$162.21, The penalty was computed at the rate of twenty-five

per cent ol the tax. Interest was computed at the rate of one
per cent per month. Although the taxpaver signed the return, he
refused to sign a delerred payment agreement objecting to the
imposition of the penalty and interest., He made no payment of

nis tax ilability at that time.

On December 19, 1963, an assessment (Assessment No.
4B 053012 was issued for the year 1957 in which the taxpayver's
liability was recomputed and assessed normal tax of $124.89,
penalty at the rate ol twenty-five per cent in the amount of .
$31.22 2ad dinterest computed at the rate of one per cent per month
in the amount of $86.17 which totaled 242,28 based on the Federal
audit of nis return which disallowed his itemized deductions as
substanticeted. The taxpayver mailed his check in the amount of
$12%.89, the amount of basic tax, together with his application
{or revision or refund. The check was marked "pald in full®,
It was deposited by the Department and applied to the taxpayer's
obligation. The taxpayer's application includes the statement,
"Enclosed is a check for the amount that is claimed I owe",



the taxpayer did not submit anv evidence to subzgtantiste

his itemized deductions nor did he contest their disallowance,
His objection was directed Lo the imposition of penalty and
interest.

Sectlon 376(2) of the Tax Law provides that if a taxpayer
feils voluntarily to make a return of income or to pav a tax if
one 1is due within 60 days of the time required, he is subject to
the imposition of a one huandred per cent penalty and an interest
charge atv the rate of one per cent per month. The policy of the
Department as set forth uvnder B Memorandum 41 provides for a rate
of penaliy of twenty~{ive per ceat of tax and the interest rate of
one per cent per month to be appiied where a return 1s filed as s
result of a District 0{{ice field follow-up.

Vinile the policy of the Department is not to accept a
check marked "paid in {ull% where it is less than the amount of
The assessment (see\memorandum of Counsel Best to Mr., Gallman,
dated March 21, 196%, a copy of which is attached hereto) the
~deposit of the check by the Department in the amount of the basic
tax did not constitute a waiver, compromise or accord and satis-

factlon o7 the taxpayer's liability for the payment of penalty
and interest. The circumstances of filing an application for
revision and refund at the time the check was tendered by the
Caxpayer 1s lnconsistent with its delivery and acceptance as
full satlslaction of the taxpaver's liability. Taxes cannot be
compromised merely by the acceptance of a check for less than a
{ull payment. This has been discussed in a memorandum from
Counsel Kassell to Deputy Commissioner Greene, dated October 22,
1957, a copy of which is attached hereto.

+

A°)

Wnile the Commission has power to walve penalty and
interest, there was no showing that the Comnision intended to
accepv the taxpayer's check as such a waiver. The statement in
the application that the check was in "the amouant that is claimed
I owe' is misleading. Negligence, oversight or thoughtlessness
does nov create a walver (see Alsen American Portland Cement -
Works v. Deenon Contracting Co,, 222 N. Y. 3%4),

However, the taxpayer's application for revision or
refund can be constirued as a petition for a wailver of the penalty
and 1lnterest assessed. I do not recommend such a walver by the
State Tax Commission since the taxpaver did not present any
evidence which would justidy his delay in filing his return or
paying the ftax due. The taxpayer did not show any hardship to
warrant the granting of a waiver of the penalty and interest.
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For the reasons stated above, I recommend that the de-
ternination of the State Tax Commlsslon denying the taxpayer's
application in the gvove patter be in the form suvbmitted
herewith. - .

/ - 7 P
AT D iCmnes
Hearing Officer
FVd:rlp
fnce.

May 16, 1967




STATR OPF NEV YORK
STATR TAX COMISEYON

LR I R T R U

I¥ THR NMATEPER OF THR APPLICATION s
or s
ALFRED & CIAYRR EaQ® :

POR RRVISION OR REFOND OF PRASONAL
INCOME TAXES TNDER ARTICLE 16 OF
THE TAX LAW FOR THE YRAR 1999 ]

L L B B IR R B B R R v

The Saxpasers having filed em applicstion for Fevisien
oF refund of personal ineows taxes wader APS1ele 36 of She Tex
Iav for She year 1999, and a hesring having besn seheduled in
Soonection therewith st the offfos of S:e State Tex Commissien,
80 Contve strest, Nev Yosk, New Tork en Decewber 20, 1967, at
whioh hesring the Saxpayers defauited snd s letter was sent %
them Fequesting information why they defaulted snd the Saxpayers
not givimg uymr»mmn.mmmmm
MWWNWM,

The State Tax Commisstion havedy findss

1) ™hat the taxpayers filed a resident ineoms Sax
Fotum for the year 1999 in whieh they reperted tanadle ineses
of 86,71911) that an assessnmt wves Lssued for She yesr 1999
(Asssnsmany Bo, AD 0%331%) on Decenber 27, 1963 which assvesed
a4418ional norsel tax dus in the sum of $h31.29 So eonfors with
She changos made on mmmmnozmmvmg
mtummmmuormmﬂ 1959 vetum elained
medicel dedustions of $2,30k.'% and expenses elained for oupere
vision and contyol of investamts In the smowm$ of 85,60 9,12
were disalloved s¢ wmsubstonttisted,
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(2) That on Nevemder 10, 196k a furtle assessment
vas issuad for the year 1999 (Assessment No, AB %6968) assessing
$75.00 additional tax due correcting an ersor in the cosputatisn
of the tax due in Assessment No. AB 053319 issued en Decender 27,
19633 that in response to & eollectisn letter dated April 23,
1565 taxpayers sent a chesk in the amwms of $31.7% in payment
for income tax snd interest due which check vas depesited smd
oontained the following restrietive endorsemsat: .

PAYWINY N PULL POR ALL
WNPAID R Y. PERSONAL

| (3: m-tmm.mnxmumutm
dosunmmtary oF other satisfactory svidence %o lmunh L
euamm wedtcal sxpnges and the disallisved sxpanses ud-l
m supervision and sontrol of investmwmss,
. Based wpon the fores~ing findings and 21l of Uw
evidenos pressmted Merein, tne State Tax Conmissien hevedy

DETERNINRS,

| (2) Thas the deposit of the taxpayers' check in the
smmt of $81.75 vas not & vaiver, compremise, settlenms ov
800oMd ahd satisfastion of the Saxparers' lisbility as set ferth
in Assessmant No, AB 03319 for the yesy 1999,

(B) That by veason of finding of faek #3 adeve, the
mpmn have falled %o sustain the Duvden of precf en Sheiy
spplication for Fevision or Pefund; sccordingly the assessment
for the year 1959 (Assessmmt No. 4B 093319) does mot include
SRy Sax oF other charges whioh could not have been lawfully
demanded) Shat the Saxpayers* applieation for vevision er refwnd




amzmmummmummm.
Dateds Albeny, New York, Shis i3th day of February » 1962,

STATE TAX COMNISETON

/s/ JOSEPH H. MURPHY

/s/ A. BRUCE MANLEY
' RORRTE




