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Coil^rni s s j-oner s }ini" i.i {1 i
l4ccrlu. i f  end' Conioi i

i - "encls V. lor ' r ,  l lear l .ng 0t{ : icer

I.: the Ma-i; ie:: of, i,he ",1ppl-i.catio.n
o{ S'Lelrhe.r i ' ; : ihorlchr-i j< {o:: i icvislon
o:l "t ieiu.i:c of, irclsonal Incorne'iexes ua(ler "trt icle 15 of t ire
Tax Larv ior ihe Year L957

I hear lng wi- i ;h rc. fercnce to '11:e above matter l ras schedul-ed
be-iole ne on i{erch !, L967 at B0 Ccntro Streetl l{e.l Yorlcl $ew York.
The ap,Dea;aaces end' i ;he evidence produced l , rere as shoun ln the
s-benoglaphic aiitutes and exnibits subrnit 'bed herei,rj.th.

Tire issues lnvolved herein are l rhet i rer  the taxpayer was
si :b jec-b' i ;o ihe i r :posi 'b ion of  penal ty qnd interest  because of ,  the
la-be f i l ing of  h is return a.ad payrsent of  tax and' . , rhether the de-
pos i t  o : i  l r - i s  check  narked ' rpa id  ln  tu l l t rby  the  Depar tnent  d1s-
charged ' fhe iaxpayerrs l iabi l l ty  r 'or  L957.

.1,s a resui-b of ,  a Distr ic i  Of, f , ice f , le ld . fo l lor . r -up, on
i'Iovenber L, L962 t]ne ta:rpayer ti led an incone tax re'burn {or the
year L957. I ie elained speci . i ic  dcduct ions o. f  { i963.08 and computed
his tax l iabi l i tye penal ty and interesi  to be ln the sum of,
,1L62.2L" l i:e penai-ty \,ras coapu'bed at the rate o{ tr.renty-f, lve
per cen; o. i 'Ul :e tax.  fnteres'b r . ras computed at  the rate of ,  one

:per een'c per nonth" Il ihougir t ire texpayer slgned the return, he
ref  used 'bo s lga a deierred paynent agreement obJect lng to the
imposi.t ioa of, i,he penalty and interest. He nade no payrrellt o{
his tax i iabi l i iy  a-L i ;hai  i ime.

On Deeemher .  t  g^  r  q63u  €n  assessment  (Xssessment  No .
^ r ^ ^ r  ^ \  

/ v v u v v 4  * t )  * ' u l ^ )  q r r  c i " " Y : : ^ ' - " : v  \ . r r : " : " : l * " ^ ^  t  
.i# v)JULZ) ! /as issued' f ,or  t i ie year L957 in which the taxpayerts

1  i  ^ r ^ ' 9 ' l  - :  + -J- rc iu -Lr - ruJ  was recomputed and assessed normal  tax  o f  { } I2+ .89 ,
penai iy ai  the ra ' i ;e of  t rvency-f ive per ceni  in the amount of
{ ;3}"22 and interest  coxxpu'Led at  ihe rate of  one per cent per month
:-n th,e anouat od {;;B5.fZ r^;hich i;ota}ecl l i2tr2,2$ based on tire Federal
auci i  o. f  h is return l rh lch di .sal lor . red h1s i ierolzed deduct lons as
subs'cant:-eted. The iaxpayer niai led his check 1n the amount o{
i i iaLl"Bg, the ac,ount of  basle tax,  toget i ier  wl th h1s appl lcat lon
fot  revis ion or ref ,ur : .d.  The checlc r , ras marked rrpald in f , t r l l r r .
I -b r ' ras deposl ted by the Departnent and appl led to the taxpayerts
obl i .gat ion" The taxpayerrs ar) i )L icat lon lncludes the statement,
frEtclosed is a check {or t i:e anount that Ls clalned I owett . 

'
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?he ' i ;a; lpayer did not sul i r i r j - t  an-v evidence to sr-rbstant late
his i ' iem:-aed deduc'bions no::  u l r l  j . r r :  cc,rr Ies i ;  their  r ]  j . .s . . r l - Iovrar]ce.
i i is  ob jcc ' i ; ion w€s ci i rec ' i :ed ' [o 'L]rc j , r r rpos j -  b j -orr  of  per:a]Ly and
i  n - ! ^ . ^ ^ ^ ' t s
4 r { v E ; 4  \ J J  V o

Sect lon  376(?- )  oC t i re  tax  Lar , r  p rov ldes  tha t  1 i  a  taxpaver
ta i i s  vo iun tar i l y  tq l  nehe a  re tu r .n  o i  lncornc  or  to  pay  a  tax  1 f
one is  cue i , r i th ln  50  days  o f  i l re  t lme requ i red ,  he  is  subJec t  to
the inposi t ioa oi  a one hL.ndreq ;)cr  ccnt 

-penal6y 
and an lnterest

charge  a t ;he  ra te  o f  one  per  ce lL ' [  pe r  non th .  T i re  po ] l cy  o f  the
Departne: l i  es set . f ,or i ; i r  uncrer E i ' iemoranduru 4l  provldes f ,or  a rate
of penal-- ;y o- i  t rventf , - fLve per cent of  tax and t t re interest  rate of
one pei  cent per raonth to be appi iecl  rvhere a return 1s f1 led as a
resu l i  o f ,  a  D is t r l c t  O f t i ce  f l e ld  fo } low-up .

l lh i le  the  po l i cy  o f  the  Depar tn ren t  1s  no t  to  accept  a
check  n ia r l cedr rpa ic  in  f ,u l l t t ' . rhe re  i t  l s  l ess  than  ihe  amount  o f
the  assessrnent  (see .  memorandum o f  Counse l  Bes t  to  1"1r .  Ga l lman.
da ied  ] la rch  2r ,  I96L.e  a  copy  o f  wh ich  is  a t tached here to)  the '
Cepos i -J  o f  t i re  check-by  the  Depar tnen i  in  the  amount  o f  t f re  bas lc
tax  d id .no t  cons i i tu te  a  ua ive i ,  compromlse  o r  accord  and  sa t l s -
f ,ac t ion  o i  the  taxpayer rs  r iab i i i i y  io r  the  payment  o f  penar ty
and ln 'ueres t .  The c l rcumstances  o f  . f iune  an  appr lca t lon  fo r
revi.slon and retund ar the tine ihe cirecir rrras tendered by the
taxpaye i  i s  incons is ten t  r ' r l th  1 ts  der ivery  and acceptance as  

'
du i l  sa t i s tec t ion  o f  t i i e  taxpayer ts  l lab l l i t y .  Taxes  cannot  be
conpror ised nerel .v by the acceptance of  a check for less than a
f  u i l  pay l len i .  Th ls  has  been d iscusseo in  a  memorandum { rono
Counse l  KasseLI  to  Deputy  Commlss ioner  Greene,  da ted  October  22 ,
L957t a copy oi  r , , rh lch ls ai tachecl  hereto.

irir iLe the Conmission has porver to vra:Lve penal-ty ancl
i n 1 - o - n c ' i -  ' l - j r ^  '  

" - i * - .  
4 - 1 . . . +  + ' l ^ ^  , . ! ^ * * ; - * ! ^ -  J ^ l - ^ . - - ! - l  J - ^J - r i ue :es l ,  G l l e fe  I / eS  11O ShO* - ' r s  uuc l v  vu ( r  COmn lS iOn .  l n tended  tO

accep i  t l i e  taxpayer rs  chech as  such a  r , ra iver .  The s ta tement  ln
the  app l - i ce t ion  tha t  the  check  was in r t the  amount  tha t  1s  c la lmec j
I  o i . ie r r  i s  rn ls lead ing .  Neg l lgence,  overs igh t  o r  thought lessness
Coes no t  c rea te  a  wa lver  (see ALsen r lmerJ  can Por t lanc l  Cement
Vior l is  v.  Deqnon Contract j -nS g.o

F jowever ,  the  taxpayer rs  appr ica t ion  . fo r  rev ls lon  or
reiund ean be coi ls i rued as a pet i t lon f ,or  a walver of  the penal , ty
and in - le res t  assessed.  I  do  no i  recommend such a  t la lver  by  the
Sta te  Tex  Conn lss lon  s ince  the  taxpeyer  d ld  no t  p resent  env
evidence vrhich rvould just i f ,v his delay ln f , i l lng-hls return or
p,aying the tax due. The taxpayer dld not show any hardshlp to
varrant the grantlng of a uralver of t i:e penaj-ty and lnterelt.
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'b l re  reason$ s-ba 'ber l  above,  I  recomniend 
'bha" [  r ;he de-

o i  the Sr ;a ' ie  fa : i  Coi r rn j -ss j -on depvlng t i re  taxpayerrs
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I{eering Ottlcer
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