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TO: State Tax Coamission

FROM: i , .
Solomon Sies, lHearing Officer

SUBJECT:

EDWIN BUKKE

1852 Assessment No, AA-882617
1955 Asnessment No, B-547381

ELEAROR J, BURKL

1952 Assessment No, AA-3026)18
1958 Assessment o, Be547382

Article 16

Combinsd Formal Hearing

Since similar questions of fact and law are involved in
both cases, a combined hsaring was held with the comsent of the
taxpayers and their attorney.

The prisary issus involved herein is the timeliness in
filing of the applications for revision or refund by sach of the
taxpayers, who are husband and wife, with respect to the separate
assessments issued apainst sach of ther for the respective years
1852 and 1865,

Ldwin Burke and Llsanor J. Burks filed separate nonpresident
returns for each of the years 1852 and 1355 in which they claimed
an allocation of salary incoms attributable to sources both within
and without the State of Hew York, The taxpayers were reguested
to submit information to substantiate their claim to an alloecation,
They failed to do so. On March 8, 1956 assessments were issusd
against Ldwin burke and Lleanor J, Burke for 1952 (Asssesment los,
AA-382617 and AA-382618, respectively) imposing additional taxes
in the amount of $315.,47 againat Edwin Burke and in the amount of
$293.,58 against Lleancr J, Burke on the ground that they had failed
to establish the basis for an allocation of salary $ncome,

fimilar assessments for the year 1955 ware {ssusd on
February 10, 1959 against the taxpayers (Assessment Ho, B=88736)
against Edw{n Burke for $181,1% and Aseessment Ho, H«547382 against
Elsanor J. Burke),

Separate letters sach dated March 8, 1956 were mailed to
sach of the taxpayers indicating » balance due from Edwin Burke
in the amount of $340,70 and from Eleanor J, Burke in the amount
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of $317,06 on the assessments issued against them for the ysar
1962, It is claired that the accountant for the taxpayers, in
response to the aforementioned letters, mailed separate latters
to the Department each dated Saptember 20, 1558, one with respset
to Edwin Burke and the other with respsct to Llsanor J, Burke
indicating that applications fer revision of the assesswments for
the vear 1958 made against the aforementioned taxpayers would be
prepared and filed with the Department in the near future,
Purported coples of such letters vere submitted in evidence by
the attorney for the taxpayers, The accountant did not appesar
to testify at the hearing, - Ho such latters were ever received
by the Income Tax Rureau,

it is claired that applications for revision with respect
o tha assessments issued against each of the taxpayers for the
year 1952 were filed on Hovembar 23, 1956, To support such
contention, the representative for the taxpayers submitted an
affidavit of their accountant, Jacod H, Schiller, swern to on
the firat day of February, 1361 in which he stated (1) that the
applications for revision with respect to the 1952 tax assesseents
against the taxpayers, Ldwin burke and Eleanoy J. Burke were
executed and signed by said taxpayers on Hovember 28, 1986, (2)
that said applications were nailed by him on said date in an
snvelope addressed to the Revision and Kefund Section of tha
Income Tax Bureau, Departwment of Taxation and Finance, Albany
iiew York with proper postage and (3) deposited in a U, S, naii
chute maintained at 1440 Broadway, Rew York City on sald date,
The eviginal applications for revision of the zforementioned
taxpayers for the vear 1852 alleged to have been filed on
Hovember 29, 195¢ wers never received by the Income Tax Bureau,
Copies thereof were received for the first time on December 28,
1960, It is also claimed that applications for revision with
respect to the asssssments for the year 1955 ware filed by each
of the taxpayers, Edwin Burke and Eleanor J, Burke on February §,
1966, The attorney for the taxpayers testified (1) that separate
aprlications for revision on Form IT=113 were executed and notarised
by aach of the taxpayers on February 5, 1960, and (2) that ha
personally mailed such applications on said date in an envelope
properly addressed with proper postage theveon to the Incoms Tax
Sureau in Albany, The alleged eoripinsl applicatiens for vrevision
for ths year 1955 were never received by ths Incowe Tax Bureaw,
ngioa thereof were received for the first time on December 29,
19640, .

The file indicates thut the taxpayers filed applications
for revision or refund for the years 19561, 1963, 15564 and 1386,
all of which involved allocation of earninge by the taxpayew for




-

“3e

work allsged tc have been perforned cutside the State of Hew York,
It further appears that the asseasment for the year 1951 vas issued
against the texpayer, Edwin Burke disallowing allocation of earnings
alleged toc have been performed at his homs in New Jersey, A formal
hearing was held before Edward J, Pigeon on July 3, 1959 and a
determination was issued on the 195) assesswent of the Commisaion

- sustaining the assessment, In the wmeantima, the other applications

for revision of the assesements against the taxpayers for years

1863, 195% and 1856 were held in abayance, Edvwin Burke instituted

a proceeding under Article 78 with respect to the 1951 assessment,
The Appellate Division sustained the detsymination of the Commission,
Burke v. Bragzalimi, 10 A D 2d 654%, 197 H.Y.B. 24 §28, Subsequent

1is decision, the Income Tax Bursau cancellsd the asssgsments
againat the taxpayers for the vears 1953, 135% and 1956, There
appears to be some merit as to the contention of the taxpayer,

Edwin Burke that he may have been entitled toc an allocation of
salary income for the yeers 1352 and 1955,

It ie the usual procedure of the Mvision and Refund

Section of the Income Tax Bureau to acknowledpe the filing of an
application for revision on Yorm IT=113, HNo letters of scknowledge-
ment with respesct to any applications for revision for the years
18562 and 1955 were ever sent to the taxpayers., It iz incredible
that the letters and the two applications for revision claiwmed to
have been mailed on three different dates by two different people
wares sver mailed, The instant case is to be distinguished frem

~ the case where an application for revision ia filed at the helight

of the tax season and is stamped or received a day or two after its
actual receipt because of the heavy mail lead,

: It has been held that failure to receive an article through
the wail ralses a presumption that it was not mailed, Where formal
proof of mailing is submitted, the presumpticn disappears since it
is not really svidence in itself and where conflioting evidence is
submitted, a jury must decide, fres of any presumption, whether the
article was in fact mailed, Employers' Liability Assurance Corp.
v, Mams, 238 [, 24 918, 321, '
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petitions ¢d proof that {t duly mailed a return and olcctfan
within the statutory time period, The Commissioner testified that
the return and election could not be found and introduced avidence
from which {t could have been inferred that the return and slecation
vers not received by the Collector's COffice. The Tax Court did not
find that the return was not filed within the statutory time period;

meraly hsld that the presumption of delivery was insuffieient to
overcoms the presumption of correctness of the Commissionerts
determination that the return and slection were not filed within the
statutory time period, The Court held that the Tax Court fell intvo



an error of lawi that the presurption of the correctness of
the Commissioner’s finding is one of law; that it disappears
when evidence sufficient to sustain a contrary finding has

been introduced; that proof of due mailing is prima facie
evidence of recsaipt; that the presumption of receipt ls a
strong one and that a finding in opposition to sueh inference
of fact, absent evidence of nonreceipt, is against the weight
of the evidence, However, the Tederal Court remanded the cause
to the Tax Court with instructione to determine the issue of

fact and to give no weight to the correctness of the Commissioner's
finding .

There is no definiticn of the words "file" or “filing"
in the Tax Law or the Regulations, Prior to the enactment of
Section 691, Article 22, there was no provision contained in
the Tax Law for the wailing of returns or applications for
revision or refund. Section 37% of the Tax Law provides that
the applicaticne for revision or refund must be "filed” by the
taxpayar within the statutory time limict,

In the case of U.,S, v, Aaron, 117 F Supp, 952, 988, it
was held that the mallify of an Ihcome Tax Return i{s not a filing

under Sectxion 53(b) (1,2) Internal Revenus Code 1939 (seet Nampler
ve Snyder, 66 F, 2d 185 and U.8. v, Lafkoff, 113 P, Supp 3517, .
Tourt held that the word "fTIav means ¥o deliver to the office and
not send through the mail; that a paper is filed when {t is
delivered to the proper official and by him recedived and filed
gi;i“ﬁ UQ,S‘O Ve z&%bﬂm’ﬂ. 281 U.&. ?3‘ 36 5. Ct, 508' 80 L. Ed,

87,

In the case of the Y,S. v, Lombardo, suprs, Mr. Justice
MeKenna writing for the Court quo ) up!nion of the
Court belout '

"The word "file' is not defined by Congress.

Ho definition having besn givan, the stymology of

the word must be considered and oriinary meaning
~applied., The word 'file' is derived from the

Latin word 'filums® and relates to the ancient

practice of placing papers on a thread or wire

for safe keepinp and ready referehcn, Plling, it

musit be observad, is not complete untii the document

iz delivered and recsived, 'Shall file' means to

deliver to the office and not send through the U,S,

mails., Cates v, State, 128 N.Y, Ct, of Appeals 221,

A paper Is Filed When it is delivered to the proper

of ficial and by him received and filed, Bouviey Law



-

Dictionary} White v, Stark, 134 Cal, 178; Westoott

Ve ch%&s. 3 : i In re Van Varcke, 9% Ted,
1IN $ Mutual Life Insurance Lo, V, Pinney, 76
Fed. Rap, . elivery would

leave the filing & disputable fact, and that would
aot be consistent with the apirit of the asot,"

Ia Cheasman v, Cheesasan, 236 ¥,Y, 47, the Court atated on
Page W81 "The cxagmanﬁ, I¥ years old, was injured on November 1§
1928, A claim for compensation was wmailed to the commission wi&hin
a year but was not received. This was not such a filing as {s

reguired by Seotion 28 of the wWorkmen's Camﬁcnuatiom Law, (Cons,
Laws ch, 87) Swesney v, State, 225 H,Y, 271),"

I am of the opinion that the applications for revision or
rafund of each of the taxpayers herein for the yeasrs 1952 and 1883
wers not filed within two years from the time of the filing of the
returns or wvithin one year from the mailing of the assessments in
acoordance with the provisions of Section 374 of the Tax Law,

for the reasocons stated above, I reccmnend that the determi-
nation of the Tax Commission {n the above matter de subetantially
in form submitted herewith,

g SOLOM =
Hearing U!?Taér

November 26, 1068
S8inn
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STATE OF uEW YORK
STATE TAX COMMISBION

g

'
IN THE MATTER OF THE APPLICATIONS »
]

or ]

]

LONIN SURKE ]

FOR BEVISION O REPUND OF PERSOMAL)
TRCOME TAXES UMDER ARTICLE 18 OF
zgfuxax LAW FOR THE YEARS 1852 AND:
AW  ;

The above named vaxpayer, kdwin Burke, daving filed .
appiications for revision oévmtfuaa of puvacnal inocome Tawes
under Article 16 of the Tax Law for the years 1583 snd 1985,
and a heariag having been held {n conneation tharewith at the
office of the State Tex Cosmission at 80 Centrs Strest, Hew
York, New York, on December 10, 1583 beforse Solomon Bies,
Hearing 0ffieer, of the Depertsent of Taxation and Finance,
at which heaving the taxpayer appeaved personally and was
repragsantad by Philip Krangbaumy, Eeqe, tctt;nnmy having been
taken and the record having besn duly examined and consfidersd,

The State Tax Commission hereby fiads:

(1) That the tawpayer, Edwin Burke, filed a New York
Stat& fncome tax nonresident returs for the ysar 1962, in whieh
hes veported wages as an smployes of Marine Eagine Specialties .
Corpey a covporation orgexised under the lave of the State of
Hww York and having its principsl office located ia the Clity of
feow Yorki that the tnnﬁnycr indicared that the total wages
recslived fros the esid firm during the year 1952 amcunted to
the sux of B16,600) that he performed services for salc employer
iﬁd spent days both withis and witheut the Stats of Hew Yorks
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that the total susber of days spent cutside the State of Hew
York amounted to a total of 8 daysi that he olained an
alleoation of income and veported the asount of $10,188,98
attributable to income earned within the State of Sew Yorky
that on Herch %, 1956 the Departsent of ?&xdtiuﬂ and Finanes
aade an sdditional assewssuent against the taxpayer (Assessnent
Hoe AA«B882617) for the year 18821 {5 the snount of 2315.4)
ﬁinnllnwiag tthe allecation claimed by hiu“umﬁa,tht ground that
he had failed to establish the basis for such allocation unon;

the services alleged to Rave besn pendered both withia and
withont the State of New York, o

(2) That the taxpayer, Ldwin Burke, fileé a dHew Yowt

State Incows Tax donresident Beturn for the year 1858, in which
Be veportad wages as an smplovee of Marine Engine Spaclalties
Corpe, & ccrporation organined under the lawe of the State of
Haw York and having its primeipal wtfico losated in the City
of Hew York; that the taxpayer indicstsd that ths total wages
regeived from sald Fflw during the year 1985 arounted to the
sun of $36,8004 thav he performed ssrvices for sald emsployer
and spent days both within and without the Htate of New York)
that 56 dayvs ware spent outside the State of New York that he
claimed an allocation of income and reported the amsunt of
$323,773,70 attributable to {ncome sarned within the Stave of
Hew Yorki that oa February 10, 1859, the Department of Texation

and Tinance made an additional eesessment against the taxpayer
{Ausesement No, 3-887351) for the yoar 1958 is the smount of
$181.1% disallowing the allogation czciu»a apon the greund that
the same bad not beesh substantiated,

(3) That on August 7, 1958 a letter vas malled to the
tanpayer, Ldwin Buvkg, stating that thafw was & baiancs due of
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$3u0,70 on tha xsseasment for the yvear 19513 that ths taxpayey
claims that his acsountant malled & lstter to the Departasnt of
Taxation and Finanos, Albany, New York on September 26, 1958
stating in affeat that sn appiication for revisicn of the
assssanent for the year L9572 would be prepared and filed in the
acur:tﬁtuvc; that ths aceocuntant aid'ant appear % the hoaving |
herein snd no testinony was offered as to the actuwal »afling of
sald letter; that no such luttear wae svsr received by the Buéavt-
nent of Taxation and Pinance,

(%} That the taxpaysr claizs that he executed an
appiication for revision on Pors IT«113 with yespsct te the |
asssasnent for the yesr 18523 that sald application for revisien
wae aigned and notarized by him on Hoveuler 2l; 1988 and mailed
by his socountant, Jacod H, Schiller on ssid date; that at the
hearing there wvan subsitted an affidavit of Jacod i, Schillev,
sworn to on the Tivet day ef Februavry 1961 to the offset that he
duly mallad the ut«woaantiauaé application for revisioa on
Kovenbar 29, 3958 in an envelops addressed to the Department eof
Taxation and Pinante with proper postage snd depouivted the eame
in a Us 3, mall ohute mﬁinta&mad nt‘xuae.ammudway. nnv’tuvhg that
the copy of the u?&?ounatinncd 1T+113 (Appiication for Revision
or Refuad) vas veaeived by the Departoent of Taxation and Fimsnce
,rgv tha firet tiﬁn.am Decanber 28, 15603 that the alleged ovigineld
appiication for revision or refund claiwed to have bean mailed om
Novenber 28, 1986 was never recseivead by the Departwent of Tasation
~and Finance,

(3) That ths attorney for ths taxpayer testified at
the hearing that he preparsd on bahal? of the taxpayer an
'uppituntiua for revision on Fore IT«113 with yespeot te the

assesanent for L1988, tﬁaﬁ sald application was aigned and notarised
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- by the taxpaysr ont February §, 19803 that on February 5, 1980,

he nalled said applrication for revision in afi snvelope addresssd
te the Departuent of Taxation and Finange with proper postage
thereons by depositing the same in & U, 5. wnall chute naintained
at BNE Pifth Avenus, Sev York City; that a copy of the aforee
‘mantioned #;pl!oat&un for vavision was regeived by ths Departesnt
of Taxation and Tinsncs for the first time on Dacember 29, 1988,
that the sileged original application for revision with respest
to the ssacssnents for 138§ olaimed to have Dasn malled on
February B, 1960 was never recsived by the Department of Taxetion
and Finance, | | ,

(8} That appilcations for revision or refund with vespest
te the atwminwunﬁn for the years 1382 and 1848 wers not ftilé
within two years from the dave of the filiag of ¢the returas for
sald years or within ohe year from the date of the sailing of the
seavssnents with vespect to sald years, |

Based upon the forageing findings and all of the svidence
presented herein, the State Tax Commission hereby

DETEMMIWES

(A} That the tanpayer failed to file timely appilfcations
for vevision or vefund wvith respect to the sssssonente for the
yours 1352 and 1958 within two yeare from the dats of iha filing
of sald returns or within one year from the date of walling of
inlﬁ,&nn&tuuaatu in acoordence vith the provisicas aof Section 37%
of the Tax Law, then fa effeet,

¢B) That accordingly, the taxpayer's applications for

revision or refund with veepect to the assessnents fob the years
1952 and i8558 (Asssssnent Hos, AA-382817 and B=88733), reapectively)
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ba and the sane are hepvedby Glsmiesed,
DATEDS  Albany, Hew York, the 16tlday of  December » 1848,

STATE TAX COMMISAION

/s/ JOSEPH H. MURPHY
. !Emllléal -rl !! .!'

/s/ ~ A. BRUCE MANLEY




