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TO: Conmissioners Murphy, Macduff and Conlom
FROM:

R Prancis V. Dow, Mearing Officer

SUBJECT:

In the Matter of the Applications
of Chastexr P, Sikorski for Revision
or Refund of Personal Income Taxes
under Article 16 of the Tax Lav and
Unincorporated Business Taxes under
Article 16-A of the Tax Law for the
Year 1957

A hearing with reference to the above matter was held
before me on January 12, 1967 at 80 Centre Street, New York,
New York, The appearances and the avidence produced were as
shown in the stenographic minutes and exhibits submitted herewith,

The issues involvad herein are whether the taxpayer's
application with respect to the assessment issusd on Decembar 17,
1959 was timely filed, whether or not farm land sold was a capital
assat, whether the aain on the sale was subject to capital gains
:;x ;ad the proper methed of computing the gain on the sale of

e farm, »

The taxpayer filed income tax and unincorporated business
tax returns for the year 1857 in which he reported capital gains
in the amount of $33,000 on the sale of farm land. Assessment No,
B~708628 was issued on Septembar 17, 1959 finding additional
normal tax and unincorporated business tax due in the amount of
$3,048,60 on the basis that land sold was used in the taxpayer's
farming business| Assessment No, BTF-181780 was Sissued on July 11,
1861 finding additional normal tax and unincorporated business tax
dus in the amount of $3,235,98 on the basis of changes made on a
Federal audit of the taxpayer's return adjusting the gain to be
taken into account on the sale of farm land to be in the amount
of $61,000,

The taxpayer, by letter dated January 22, 1960 which
was receivad on February 3, 1960 by the Income Tax Bureau, pro-
testad Assessment No, B~708828 and requested forms upon which to
make a formal agplicution for revision or refund. The only
formal application made by ths taxpayer, however, was filed on
January 6, 1962 and referred to both assessments.

During 1957 the taxpayer sold %0 acres of land in the
Village of Southampton under imminent threat of condemnation to
a union free school distriet., This land had been used by the



-Fa

taxpayer for the cultivation of potatoes in his farming business.
He purchased the land in 1840 for $28,000, His expenses in cone
nection with the purchase and sale of the property were $2,000,
The sale price was $130,000 and hie gain was $100,000. During
1957 the taxpayer purchased other farm land for $67,000 to re-
place the farm land sold by him during the year,

It is my opinion that the taxpaysr's letter datsd
Januayy 22, 1960 was a timsly application with respect to
Asgsessment No, B-708528,

Gains derived from dealings in property, real and pere
scnal, but excluding capital gains are includible in net income
subject to the persomal income tax (Tax Law sections 386-d, 389,
subdivisions 1 and §)s The term “capital gain®™ means gain or
profit from the sale or exchange of sapital assets, Capital assats
are defined as property held by a taxpayer but do not include
land used in a trade or business (Tax Law section 350, subdivisions
12 and 13), Gains derived from any source connected with ths
carrying on of an unincorporated business are includible in net
income subject to the unincorporated business tax. Accordingly,
the gain realized en the sale of the farm land was subject teo both
income and unincorporated business taxes,

The taxpayer contended that only $33,000 ($130,000 sale
price lesa $28,000 cost, $2,000 expensas and $67,000 sexpsndad for
replacement land) is taxable gain rather than $81,000 ($130,000
sals price less $67,000 sxpended for replacemant land and $%,000
expenses). Undar the provisions of ssection 354, subdivision % of
the Tax Law, when property is sold as a result of a threat of
condemnation the gain on the sale i{s not recognized if all of the
net proceedas of the sals realized are used to purchass replacesent
property. If all of the net procesds of the sale are not expended
for replacement property, the gain is recognized to the exteat
that the net proceeds of the sale were not so sxpeaded.

As a result of error, the taxpayer was not given oradit
for $595,43 which he paid on his 1957 tax liability. Also, as a
result of error, $33,300 rather than $33,000 was listed as being ‘
the gain on the sale of farm and lots in the Assessment No. B~T7085238,

For the reasons stated above, I recommsnd that the
determination of the State Tax connission correcting Assesament Nos,
B-~-708528 and BTF-181780 by reducing the total amount of them by the
sum of $625,50 to correct the errcnecus computation of tax and
onission of credit for tames paid and otherwise denying the ap~-
plications be substantially in the form submitted herewith.

/s/ FRANCIS V. DOW ,
earing ieer

FVDipg

Ene
June 7, 1967

- 12 -¢619




STATE OF NEW YORK
STATE TAX COMMISSION
Ik THE MATTER OF THE APPLICATIONS
or

CHESTER P, SIKORSKI
FOR REVISION OR REFUND OF PLRSONAL
INCOME TAXES UNDER ARTICLE 18 OF THE
TAX LAW AND UNINCORPORATLD BUSINESS

TAKES UNDER ARTICLE 16~A OF THE TAX
LAW FOR THE YEAR 1987

S 0e on on ov e o ve oo s an saf

““““ﬂ‘“‘““‘““‘“‘““”&

The taxpayer herein having filcd‘tintky applications for
vavision or refund of peresonal incoms taxct.uadur Articls 18 of
the Tax Law and unincorporated business tames under Artiele l8eA
of the Tax Lav for the year 1957 and a hearing haviang beea held
in connection therewith at the offfice of the State Tax Conmission
at 80 Cantre Htreat, New York, New York on January 12, 1987
before Francis V., Dow, Hearing Officer of the Department of Tamstion
and Finanee, at which hearing the thupayar was represented by
counsel and the record haviang been duly sxamined and oonsidered,

The State Tax Comaission hereby finds:

(1) That the taxpayer filed an amended tax return for
the ysar 1957 in which he reported c;pittl geains in the amount of
533,000 on the sale of fars land,

(2) That an assessment of additional tax was Lesusd
on Decenber 17, 1958 (Assessment No, B-708528) for the year 1957
finding additional normel tax and unincorporated business tax in
the amount of $3,048.60 on the dasie that reportsd net gain of
$33,000 on the sale of farm lands is subject to normal tax and
wiincorporated business tax since it represented property used in
the business of the taxpayer; that $33,800 vas the amouat listed
a8 the net gain in computing the adéitionsl tax dus in the

assnusnent,
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(3) That an assessmant of sdditional tax was issued
on July 114 1981 for the ysar 1457 (Assessnant Ne, BTT~181780)
finding additianal normal tax and unincorporated business tax
dus in the sum of $3,235.58 on the Pasie of chenges wade on a
Federal audit of the taxpayer's return adiusting the gain to be
takar into acoount on the sale of farm land to be in the ewount
of 881,000,

| (4) That during 1857 the taxpayer sold &0 acres of
landg that the property sold was loceted in the Village of
Southampron, New Yorkj that it was sold to the Union fres School
Bistrict No, € under isminent threat of condamnaticny that prier
to the sale the taxpaysr wtilized the land in his business fopr
the uitivetion of potatoss,

(5) That the 80 acres of land wers purchassd in 1980
for 28,0003 that the tanpayer's expsases in conneation with
the purchssé and uals of ths proparty were in the sus of §2,090;
that the sales price of the property was 5130,000) that the
taxpayer's goln an the sale of the property was $130 4000,

(%) Thot during 1957 xhe Taupaysr purchased other
farm land to replace ths fare land sold by him during the vear;
that the taxpaver spant $67,080 to purchase the land to
replace the land 8old under tha threat of condesnation during
ths year,

(7) Tuhat the taxpaysr paid the sum of 81,573,52 on
his 1987 tax liabflity at the time that he filed his tex return
that the assesssants i{ssuad for 1837 allow the taxpayer oredit
for the taxes paid on his 1987 tax dability in the sum of
61,078,033 that the taxpaver was not given credit for tuxes
pald in 1367 in the amount of S558,43 ac a result of error.

Based upon the foregoding findings and all of the

svidence presented hersin, the State Tax Comsission hareby
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DETERMINES ¢

(A) That the sale of farm land by the tazpayer was
not a sale of & capital asset as defined by sectien 350, sub=
division 12 of the Tax Law and is not subjeet to the capital
gains tax impoesd under the provisions of sectien 331 of the
Tax Law sincs the land was used in the taxpayer's farsing business;
that, accordingly, the gain realised on the sale of the farm land
is taxable as fncome from the taxpaver's unincorporated hﬂl&uﬂly
and i3 also suject to parsonal ineoms tax,

(8) That by virtue of findings &, § and 6 the taxpayer's
gain subject to unincorporated business and persenal fncome tawss
was $81,000 since under the provislions of ssction 358, subdivision
% of the Tax Law, when there is 2 threat of condemmation or imminence
thereef, resulting in the inveluntary conversion of property into
money, & portion of whieh is expeanded in the acquisition of
property related in use to ths property coaverted, the full ameunt
of the gain is recognized but not 4in an amount in excess of the
wonay which {3 not so sxpsnded to acquire propsrty related in uwse
to thes propeaprty converted,

(C) That the taxpayer is sntitled to 2 oredit in the
amount of 585,43 in computing normal tax and unincerporated
business tax dus since the taxpayer had pald 8595,.%9 wieh Rhis
1957 tax return which had anot besn credited to the tawxpayer in
either Assessment Ko, B=7UB52% or Assessment No, BTF-181780,

(i) That, accordiagly, the taxpayer's tax liadbility

for the ysar 1387 is mcomputad &8s followss
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Hormal Tax Aﬁiuﬂtadl

dHormal taxable balance raported
Gain from sale of farm land

Medical disalliovance

Repairs disallowed on Federal audit
Adjusted taxable incone

Hormal tax 2«7%

Adjusted et ngitax Gain Tax:

Amount reported subject to capital
gain tax

Less amount not subject to tax

Adjustad nat capital pain

Net capital gain at 1%

Uninccggorat¢6 ngiao:s Tax Adjusteds

¥et business income reported
Gain on sale of farm land
Repairs disallowed on Federal audit

Adjunted unincorporated businass income

Salary credit $6,000
Statutory exemption $5,000

Amount subject to unincorporated business

Tax

Unincorporated business tax at 4\
(Less statutory credit of §$38)
Total tades

Amount paid with return

Total tanes dJdue

$12,078,40
61,000,00
301,62

__1,418,00
$74,798,00

$33,931,62
33,000,00

$ 931,62

$ 6,002,66
€1,000,00

1,418,00
$69,310,66

$10,000,00

$59,310,68

$8985,86

$ M2

$2237,80

$7332,60
§1673,812

s3868,.08

(L) That by virtus of (D) above the assesspants for

additional taxes (Assessrnant Kos, BIT=181780 and B-708528) are

hereby modified by cancelling $625,50 therefrom; that the total

of the asssessments for the vear 1957 in the modified amount of

$5,609,08 are correct and lawfully dus and owing togather with

interest and other charpes and do not include any other taxes or
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charges which are a0t lawfully dus and owing,
Latedts Albany, Hew York this2ist day of June s 1987,

STATE TAX COMMISSION

/s/ JOSEPH H. MURPHY
ps

/s/ JANES R. MACDUFF

/s/ WALTER MACLYN CONLON




