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MEMORANDUM

Cornmissioners Mur"phy, Palestin and Macduff

E .  H .  Bes t ,  Counse l

I,IATTER 0F SHATTUCK v. STATE TAX COMMISSI0II

Enc losed here in  pJ-ease f ind  le t te : :  o f  Mn,  Rober t  Busht
Ass is tan t  A t to rney  Gener .a l ,  nequest ing  a  r?econs idenat ion  o f
the dete:rminat ion denying the refund of tax on sick pay paia
pursuant to an o::a1 sick pay plan of the employen for the yean
1956.  Mr .  Bushts  a : :gument  appears  to  be :

(1 )  That  the  1957 nu l ing  o f  the  Sta te  Tax  Commiss ion
r.equir ing a wnit ten plan with neference to the yean 1956 was
::et: :oact ive.

(2 )  That  no  wr . i t ing  was requ ined by  the  employen to
cons t i tu te  a  va l id  and fo rce fu l  p lan  and tha t  such p lan  cou ld
be enfo::ceable under equitabie pnincipals of guantum meruit .

(3 )  That  the  p lan  shou ld  be  cons tnued l ibera l l y  on  the
basis of pol icy on constant opinion r^rhieh the employees had
p l a c e d  r e l i a n c e .

In view of the Attor"ney Gene:ralrs opinion that the
cou:: t  would deci.de thi  s matten in favor of the taxpayer in the
in te res t  o f  subs tan t ia l  jus t i ce ,  I  am o f  the  op in ion  tha t  the
pnoceed ing  be  d iscont inued and the  re l ie f  sought  by  the  taxpayer "
be gr.anted.

Kindly : :etur.n the ent ire f i io which is subrni t ted herewith
together.  l , r i th youl.  conments in this matter.
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MATTER Otj9I,tA:flruCl(. v. STA1LIAX COUT"IISFION

I beLl.eve the determinstlon of Decenbet LZ, 1962 and
uteirlotranda pertl,nent thereto are l,n error. we Ehould rule tsx-
free the $131581.25 recelved as stck pay for the year 1956, and
the pendLng court proceedlng should be dlEcontl.uued. Dlscon-
tinuance is reeocuoended by the Attorney GeneraX.

Error resul.ted frwr taxLng thls paSnent nade under 8D uD-
wrLtten obllgaclon by the eruployer for the extenslon of stck
PaY. Ihe conopanyrs long-sgandtng unwrLtten plan of dlsabtltty
pay f,or off,lce and executlve wployees riras legally enforceable

214 N.Y. 2?9; W,elnhere. v. Egggjg
187; Chure! v. Iiarnir 35 F. 2d 499.

on prl.ncl.ples of slnple sontract. v .@t
Ine. ,  2L N.Y.S.  2d

court sald Bt pr 5021
the gggglg case the

ftln the Lnstant case there rras an express
underetanding betrveen the eorporatlon and
each of the defendants as to addLtional
co&petrsatlon whlcb Ls entlrely consl,stent
wlth the also exptres$ed contract as to a
mlnfurun coapensatl,on. . . It ls eufflctent
Lf there lraa a clear and well-defl.ned
understandLng. rr

The AprlL 4, 1957 Rullng of the Tax CsmLsston whl.ch governs
dlsposl.tlon of th{s case recited that, for exeluslon of siek pay
beneff.te under B€cr 359, the payoent ptrst be uade under a bona
flde writgen plan {n exf,etence when the dl,eabtltty occurred;
that nhether or not a plan qual{.fles le a questLon of fact and
law; a plan approved by the Workrnent s Connpensatf.on Board under
the Df.sabtllty Beneff.ts Lan wlll be qualtfted; 8ny other plan
wlll trgenerally be consl,dered as a quall.fted plan" tf tt (1)
covers all or a specifl,ed class of euployees t (2, lmposes a
legalLy enforceable obllgetlon to lndenntfy ln case of sleknees
or lnJury; (3) eetabl,lshee the araount, duratlon and eondltt'ons
for paymenti (4) notl,ce thereof, was glven the qloyee at the
tLrse he began hls enploynenu or prtor to the tlne of his
sLeknesg.

Tlrese latter eondltions w1,11 rule qualtfted a dlsablltty
plan even though tt does not exlst Ln,wrltlng. Ihie concXuston
le reinforced by the Etatenent at pr 3 of the Rultng:



T

!,la0ter of Sbattuck v. State Tsx C@iss!,on -2-

frslnoLlarly, any voLunaary palments roade by
an employer to hts employee on acoount of,
slckness or personal lnJury, where tbere
Le nel.ther sn enforceable obllgatlon nor
any exl,stlug fonnal. plan requLrlng sush
pa5nnents, do not fall wlthln the purnrlew of
thts exclugl,on.rf

Xtre concepts (1) an enforceable obllgatlon and (2) extstlug
forral plan are Ln the dlsJunetlve. It Ls no requf,rernent that
for enforceab{ll,ty of contract the plan be Ln wrltlng. Under
the caseg above citedr oral agreements for Lucentlve cortp€D88r
tlon to employees over and sbove theLr ealartes, even tb$gh
ftxdd by wrftteu agreernentl are enforceable.

Itor ls there lnvalldlty of, thle unwrl,tten wage extenelon
plan under the Ststute of Frauds. Assr.sl.ng thts deeedentls eoploy-
ment congract lras ln wrlttng and f.n usual agreenent form, the
custom or oral plan provldlng wage extensr,on ln the event of
slctrcnese sr dLsabtllty does not contradl.cU the te:nos of the
eurployuent agreoent. Inetead, Lt extende the agreeoent tn
accordance wlth eoclal pr{nciples of an enllghtened soel,ety.
There f,e not presented here such a closeness of subJecc Eatter
Ln the wrlt{ng and the offered parol as to conotLtute subJect
ldentlty between them, dlsqgaLtfytng tbe parol. S!g!g!! v.
IFlbr 247 N.Y. 377 . Ttre long-contlnued wage extensl,on plan,
appl,leable to a general class of, enployees end probably ante-
datlng moEt of thef.r Lndtvl,dual contracts, rcas the proper sub-
Ject of a general and oepaface contraot relatl,onsblp begween
the corperatton and tts employeea.

Tbe detersl,uatlon etrotr should be corrected, pertl,nent
pspers to be spproprlately exeeuted.
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IRA J. PAI.ESTIN
Stste Tax ComLssloner

JanrarT 27, 1966


