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. BUREAU OF LAW S 2
MEMORANDUM  Zulise /,,,,7,40
o Conmissioners Murphy, Macduff and Conlon

FROM: Francls V., Dow, Hearing Officer
SUBJECT: In the Matter of the Application of
' JOSEPH MALINA For Revision or Refund
of Personal Income Taxss Under Article
18 of the Tax Law Por the Year 198§

A hearing with reference to the above matter was held
before me at 80 Centre Street, New York, New York on January 12,
1967, The appearances and the avidence produced were as shown
in the stenographic minutes submitted herewith,

The taxpayer filed a resident income tax return for 195§
in which he reported net income of $4,451,04. An assessment was
issued for that year on November 2, 1961 (Assessment No, B9S7781)
ssneasing additional income tex, penalty and interest in the amount
of $520,91 on the basis that as a result of a Federal audit of the
taxpayer's return, it was disclosed that he had additiocnal income
of $8,099 and that as a result of the additional incoms a medical
deduotion in the amount of $257.57 was disallowed, The adjustment
of the taxpayer's income was based on the taxpayer having unexplained
cash in his possession and such cash was deemed incowe for 1958,

The taxpayer was a former police captain employed by the
City of New York. He retired in 1958, The taxpayer stated that
the cash in his poesession represented part of his savings accumulated
during the prior 32 years. He further claimed that he did not depesit
this money in a bank account but acoumulated the money at home because
as a police officer he was subject to actions for assault and the
like arising out of his duties as a police officer and did not want
his savings available to satisfy any judgment that might be obtained
against him, He also indicated that he was afraid of banks because
in 1933 he had 91,500 on deposit which he was unable %o withdraw whan
his aceount was frozen, ' ‘

The taxpayer on the Federal audit of his return consented
to the adjustment of his income for 1855, Howaver, at the hearing
he claimed that his consent to the adjustment was the result of
duress., Ths adjustment on the Federal audit of the taxpayer's income
was computed by computing his net worth at the beginning of 1958 and
at the end of that vear. Prior to his retirement, the taxpayer had
known assets which consisted of some stocks, a bank account, a house
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which had no mortgage, an automedile, furniture and other persenal
possessions, He stated that his bank ascount fluctuated batween
$500 and 34,000, The taxpayer claimed that he had about $20,000
in cash in his possession at home during 1358,

Although it appears that the taxpaysr could have saved
the $20,000 which he kept in his possession, the taxpayer's sxplana«
tion for having this money in cash is inadeguate in the light of
his other assets, . ‘ o

The taxpayer claimed medical expenses of $257,57, Medical
expanses in excess of §% of taxpayer's nat income are deductible,
(Tax Law, Ssction 380, subdivision 18) The increase of the tuupaicr't
net income by the unexplained cash of $83,088% results in a total dis~
allowance of his medical deduction, :

For the reasons stated above, I recommend that the
determination of the State Tnu_counins{un denying the taxpaysr's
appliocation be substantially in the form submitted herewith,

/s/ _FRANCIS V. DOW

Wearing OrYicer o

PVDipg
Ene,

October 12, 1967
Jo-mz7-67



" STATL OF NEW YORK
STATE TAX COMMISSYGH
IN THE MATTER OF THE APPLICATION
or
JOSEPH MALINA
FOR REVISION OR REPUMD OF PLRSOMAL

INCOME TAXES UNDER ARTICIE 18 OF
THE TAX LAW FOR THE YEAR 1955
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The taxpayer having filed an appl!g&ticﬁ fer revision
or refund of personal income tanss under Article 16 of the Tax Lavw
for the vear 1985, and a haaving having been held in eonneotion
therewith at the office of the State Tax Cosmission, #0 Cantre
Street, New York, Hew York on January 12, 1987 before Francis V,
Dow, Hearding Officer of the Department of Tun&tlen and Tinanee, at
which hearing the taxpayer appsared and testified, and the record
haviang Leen duly axamined and considered,

The State Tax Conmission heredy finds:

(1) That the taxpaysr filed x resident imecome tax retura
for the year 1988 in which he reported nat income of $4, 881,081 that
the taxpayer claised a medical deduetion on his rveturn of $287,87
that the taxpaver was & police officer employed dy the City of dNew Yorky
that &n August 1955 he retired with the rank of poliece captain,

(2) 7That an sssesswent for the year 1985 van issued on
Hovember 7, 1961 (Azmessment No, B987741) which assessed addivional
incers tax, penalty and interest dus in the sus of $520,%31 as a
result of a Federal audit of the taxpayer's vutﬁrn, which feund that
the taxpayer had additional taxable income in the amount of $8,099,
and as & result of the adiustment in incoms the medical deduetion in
the awount of $287.57 is disallewed.
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(3) That on December 31, 1354 the taxpayer had assets
which consisted of some stooks, an automobile, a bank aggount, o
home which was not mortgaged, furniture and other pevecmal possassions
that during 1984 the taxpayer's bank account flustuated betveen
$590 and 84,000, .

(%) That during 1955 the taxpayer had $20,000 {n emsh in
his possession whigh he kept in his homei that the taxpayer olaimed
to have saved the $20,000 during the prior 32 yearss that daspite
the faet that he maintained a bank scccunt and had other known assets
the tgayayur's only sxplanation for keeping this amount of ecash in

‘his howe was that im 1833 he was unable to withdrav 81,500 when his
bank secount becams frosen and that as a police efficer he was subjact
to litiggtloa by reascn of work performed in the course of his police
duties suoh as actions for asseults and wanted to prétcct his savings
from any Jjudgements that might be nhtqinod against himj that during
1358 he purchased stosk with funds which he had on depesit in a bank
sccount in the amount of $2,617 and $6,000 which he had in cash in

his howe,

(§) That the taxpayer consentad to the adjustment of his
incone for 1958 on the Tederal audit of ais returni that the Tederal
adjustmant was based on unexplained cash in the texpayer's posssssion
in the amount of $8,099 which was deemsd to be inea-@iot the taspayer
for the year 1958 that tha taxpayer contended that he ecnsented to
the adjustment of his incows on the Federal audit after befing subjected
to browbeating, bulldeming and intimidation for sin nanth; and did
net wish te be subjected to further mental bludgeoning,

Based¢ upon the foregoing findings and all the evidence
presented herein, the Stats Tax Commission hareby,

DLTERMINES
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{4) That the taxpayer fallsd to disclose or report the
amount of $8,099 incoms earned by him during the year 1953,

(3) That the deduction of Sii?.si claimed by the tawpayer
was properly disallowed since the increass of net income of the
taxpayer ¢id not pernit the deduction cf the wedieal expenses elaimed
by him under the provisions of Section 360, subdivision 1% of the
Tax Lav, ,

{C) 1That asceordingly the assessment of additional income
taX, penalty and interest for the ysar 135% (Assesssent No, BES77M1)
is corrset and does not contain any taxes or other charges vhieh are

not lawfully due and owing,
DATEDS Albany, Néw York on the 27tWay of November . 1867,

STATL TAX COMHISSIN

/s/ JOSEPH H. MURPHY

ainia b 440 4+ 1 4 B

/s/ WALTER MACLYN CONLON
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