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TO: ConmlEsloners Mnrphy ancl Maccluff and Conlon

FROI1 Solonon Slesr Hearlng Offlcer

SUBJECn BOBEBT E. JOHNSON and. IIABJORIE C. JOHNS0N' h1s--w1{9

Petltlon for Bed.etermlnatlon of
Deflclency of PersonaL lnoone Taxes
Under Artlcle 22 of the 'Iax l"aw for
L953

(FlLe #3-8t+7L659)

EDMUND and PIABION MC D. BITBKE' JB.

Petltlon for Recleternlnatlon of
Deflclency of Personal Income Taxes
Under ArtlcLe 22 of the fax Law for
Iear L96l+

(Frle #2-9L?545L)

,r--J

I
Separate hearlngs wltb reference to the above tsatters werc

heLcl before me at the New-York Clty offlce. The appearanees and
ev1c [eneeprod 'uced .wereasshown1nthee tenograph lon1au tesand '
exhlblts subnlttecL herewltlt.

Slnce there are slnllar questlons of faet anrcl lew lnvolved.r.
conmoa to both cases, thls nenorandum ls belng subnltted. to eover both.
fhe lssue lnvolved. 1e whether the taxpayersp llon-f€sld-entg1 &rC
entltleit to an allocatlon of days workeil at hone.

Both tarpa5rers are attorneye ad.nlttecl to praatlce law ln- i
the State of New Y6rL but are not adnltted to the praotloe of law la ,
the State of Conneotlcub where they reEld.e. Both are enployed. on-the.
J.egal staffs of large corporabloue- ln New York- Clty. ThgI both claln.
an-allocatlon of tn[one fbr work performect at homepe mostly on-
Saturilays and Sund.ays when the of]loes of the enployers. were closed'.
They clalm tbat the work performeil at honae was n6t lor thelr Gonvenlend-e--
but for the convenlence of tfre enployere slnce lt vorld' aot be
econonlcal1y feaslble to furnlsh venltlatlon or heat Just for onc
person.

BOBERT E. JOHNSON:

thls taxpayer ls enployed as Asslstant General Counsel ln
the Law Departnent'oi the Baliwai. fxpress Agency, I19. at ?I9 Eaet
[i Si.e"tr-llew york Ctty where frl fs-asstgnecl an offlce. fhe ggxpayer
has no wrltten 

"g""e*"ttt 
of employment. fhe offloe houre of all
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f0: Connlssloners Murphy and MacDnff Page 2

RE: BOBEBT E. JOHNSON and MARJOBIE C. JOIINSONT hla wlfe

EDI{UND aad MABION }tC D. BUBKEI JB.

emp1o-yee-E 9f tlre- conpSn lgclucllng. taxpayer are from 8:30 A.lj[. to i
5 P.M. Mond.ays through Frld.ays. The ta:rpayer hand.Les varlous legal ,
natters before the Courte and. varlous State PubLlc Utllltles
Csnnlsslons lncLudlng the fnterstate Connerde Connlsslon and. pfqpares
brlefs ancl nemorancla of law ln oonneetlon therewlth. The taxpayen
perforns servlcee both wtthln ancl wlthout the State of New lork
whenever lt ls neo'eesary for h1n to appear ln Court or before State
and. Fed.eral publlc utlllty connlsslons. The taxpayer on hle return
olalmed. an allocatlon of 42 ilays worked. outslde the Stater ]-1 of whlch
were perforned. at home; anct 9 iueh d.ays were Saturdays ancL suncLays., i
The tixpayen tesblfled-that fre wrltes hls brlef s at horae ln longhand. ,
and then submlts then to hls secretary for a ftrst draft. Tbls ts
the proced.ure bhat be follows elther ln the offlce or when he workE
at h-one. The taxpayer further clalms thab work perforned, at hone on
the two week clays etas necessa4r because one-thlrd' of hls tlne ln the
offlce was taken up wlth telephone calls and matters penillng to
nanagement. (Mlnutes of Hearlng, Page J.J).

The work performed. at home on Saturd.ays and Sund.ays the
taxpayer elalnecl was necessltateCL by the fact that the offlee lE 1
clobed. on Saturctays and slnce the bu13.d.1ng ls conpJ.ebely alr-conclltloaecl i
lt wouLd have beel lnposslbLe to have perforneil such servlces at the offlce.
The taxpayer subnltteil a statenent from the Vlee-Presld.ent ln charge of
the Bechnical Servlces a.nd. Equlpment Departneat of Ballway Expres-s_ i
Agency to the effect that lt 

-wou1il 
not be practlcal nor economlc3lll

f6asttle for the Company to nake an arrangement to provld.e ventllatlont
heat or atr-cond.ltlonlni5 fon the taxpayer on week-ends.

pDMUND BUBKE. JB.

Thls taxpayer ls enployecl on the Logal etaff of Teraool Inc.
at L35 East 42 Street, New Yoik elty. the taxpayer ls prlnarlly
responstbLe for the ligal problens 1n conneotlon wlth hls_ enployert s
lntErest ln the Mlddle-Easl. The Incone fax Bureau d.lsallowed l? d'ays
workeil at hone of whloh 14 were Saturclays and Suad.ays ana 3 weekd.ays.
fn connectlon wlth hls workr the taxpayen was requlreclr oa occasloat
to travel outsld.e the State of New York on oompany buslness. The
taxpayer testlflecl that he ls ln the category of nexempt employectt
thai [e ts requlred. to work ? days a week. The taxpayel uses the clen
ab hone as an 

-off 
lce where he ha-s a typewrlten. Hls wlfe d'oes the

typlng for hln ancl tn ad.illtlon he has a d.lctaphone supp|leei by tle
ci,irpafiy wlth a lravelllng case so that he cou].d. brlng lt back and. forth
froh tle offloe to hls h5ne. 1!he taxpayer prepares reporte andt hls
expense vouchers at hone. He testlfled. that lt 18 oompany praetlce
that upon returnlng fron a trlp lnvolvlag th* substa"ntlal change- ln
tine that the empL6yee of the company may sbr,,. r". hone-to wrlte hls
reports or aclJusl fris expease aoeount. The 'r .'tryer olalne that lt
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1' ' . . r .  -  4

: l -  ro  I
( ' " t -

-2-
I  x E R v  I
I  C O F Y



' l i  v
* i " *  . - . ; . . . ; , . r 1  - . r . , - - r - b . i r . *  . d

TO: Comnlssloaers Murphy

RE: BOBERT E. JOHNSON aad.

EDMUND and MARION llC

& Illaccluff Page 3

MAJOBIE C. JOHNS0N, hle wlfe

D. BUBKE, JR.

was neeessary to perforn the work at hone la ord.er to catch up $rltb
the backloail of hls work, In aclilltlonr he olalne that slnce the
bulId,lng ln New lork ls alr-cond,lt1oned. the enployen would have to
make- speclal arrangenents for the heatlng or cool,lng of the butldlng
so1e3.y fon hln aad. that the cost to the enployer would. be prohtbltlve.

The taxpayer further oontenils that the declslon la Oxaaril v.
&g3bg, 19 A.D. Za ilA, aff'd. 15 N.I. 2a 5n, applles to ttreE$diT
case slnce the crlterlon ls the plaoe where the work was performed..
In $E$r the sole questlon was whebher a non-resld.ent co-executor
of a-Xew lork estate was subJect to tax upon hls conmlEsloas where he
dfd not perforn any servlces wlthln the State of New York.
f

,,,/ I aro of the oplnion that the graar<l case lE not applleablc/ to the lnstant cases; that the Saturaayffitsunilays were notr .Ia fact,
actuaL worklng dtays (DlanuaL of Pollcyr-Art. 265, plge t - 8725/58')?
thab taxpayers are not entltled t,o ah aLlocatlon of lacone for work
performed. at hone slnce such work iloes not constltute servloes rend.eredl
wlthout the State of New York ln accord.ance wlth the pr^ovlslons of
Sectlon 632(o), Art. 22 of the Tax Law3 that the sane was prlrnarlly
for th€ taxpayenr s gre&ter convenlence 1n aecordlanee wlth the d.eclsloas
of Burke v. Bragallnnl-qt.- a1,-. 10 A.D. 2d 654, and @t
1o

For the reasons stated. above, I,recommend. that the d.eclslonE
of the Tax Connlsslon ln these matters be substantlally ln the formg
submltted. herewlth,

D'CC Z i1906 G'" )T,!qt)
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rtrrtr trr offiItslor

/"/ JCSEPH H. MURPHY

frmtnt

/'i JAMES R. MACDUFF
snril*nil

WALTER IVIACLYN CC)NtoN/"/
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