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MEMORANDUM
Py e
TO: Commissioners Murphy, Macduff & Conlon
FROM: Solomon Sies, Hearing Officer

SUBJECT: NICHOLAS AND PHYLLIS FALINO

Petition for Redetermination of a Deficiency
or for Refund of Personal Income Taxes under
Article 22 of the Tax Law for the year 1960.

A notice of hedring was mailed to the taxpayers on October 18,
1966, scheduling a hearing in this matter at the New York City Office
for November 9, 1966. The taxpayers defaulted in appearance.

The issue involved is whether the taxpayer, Phyllis Falino,
is entitled to deduct from capital gains an alleged worthless non-
business bad debt. /

The taxpayers, husband and wife, filed a joint Federal return
for 1960 but elected to file separate New York State returns (Form IT 208).
On their Federal return, the taxpayers reported on Schedule D long term
capital gains of $99,175.70 and deducted therefrom a worthless non-
"business bad debt in the amount of $83,271.75 or a taxable net capital
gain in the amount of $7,951.97. On their separate New York State
returns, the taxpayers did not enter thereon the gains and losses as
though separate Federal returns had been filed by them.

It appears that the wife was a 50% shareholder of capital stock
of Andrea Sales Corporation, a domestic corporation organized under
the laws of the State of New York, which was dissolved on March 17, 1960.
As a result of information received from the Corporation Tax Bureau,
the Income Tax Bureau ascertained that the gain realized by the wife
upon the dissolution of the aforementioned corporation had been under-
stated ($106,000 instead of $99,000, as reported). Rogers & Haggerty
Corp., a domestic corporation, was organized under the laws of the
State of New York in 1955 éngaged in the business of building and
construction. This corporation was awarded a contract to build a
dormitory for the State Teachers College in New Paltz, N. ¥. It is
claimed that between 1957 and 1960, the taxpayer, Phyllis Falino,
made loans to the aforementioned corporation in the amount of
$83,271.75; that Nicholas Falino was sole stockholder of said corpora-
tion; that, although the construction was completed, the corporation's
affairs were wound up in 1960 with no assets, and liabilities in excess
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of $200,000. The taxpayers failed to submit detailed information in
substantiation of their claim that the alleged worthless non-business
bad debt was attributable to the wife. The Income Tax Bureau issued
a statement of audit changes holding that the gain realized by the
wife had been understated; that the non-business bad debt was
applicable to the husband and not the wife; that such loss could not
be applied against the capital gains reportable on the separate

New York State return filed by the wife; that $1,000 of such loss was
allowable against the ordinary income of the husband. Accordingly,

a notice of deficiency was issued imposing additional tax together
with interest in the amount of $4,681.89. The taxpayers are not
contesting the statement of audit changes and notice of deficiency
with respect to the adjustment of the gain realized on the liguidation
of Andrea Sales Corporation. There was no Federal audit of taxpayers'
return for 1960. '

If a non-business bad debt becomes entirely worthless within
the taxable year, the loss is treated like a loss from a sale or
exchange, during the taxable year, of a capital asset, held for not
more than six months. In other words, there is a short-term capital
loss. (Fed. Reg. 1.166-8).

The excess of capital losses over capital gains are deductible
to the extent of the smaller of the following: (1) $1,000; (2)
taxable income plus exemptions (without lass). Source: Fed. Reg.
1.1211-1. "

: Section 612 (f) of the Tax Law provides that if husband and

wife file a joint Federal return but elect to file their New York B
income taxes separately, they shall "determine their New York adjusted [/
gross income separately as if their Federal adjusted gross income had
been determined separately." //

I am of the opinion that the taxpayers have failed to establish
that the alleged worthless non-business bad debt was attributable
to Phyllis Falino.

For the reasons stated above, I recommend that the decision

of the Tax Commission in. this matter be substantially in the form
submitted herewith.

suL 19067 K A% Xz&/m/m} sid

- Hearing Officer
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IN THE NATTER OF THE PEYITION

o
NICHOLAS & PEYLLIS FALINO
POR REDETERNINATION OF A BEFICIRNCY OR
FOR REFUND OF PERSONAL INCOME TAXES

URDER ARTICLE 32 OF THE TAX LAN
FOR THEE YEAR 1960.

mmmwmau,uammn
redeterninstion of a deficiency or for refund of persensl inceme
mmm-uum‘mmmmmzmu.
poties of hesring in cennection therewith haviag been mailed te
the taxpayers on October 18, 1066 scheduling & hesxing to be
wumoum«mmmmmunmm.
Sew Yoxk, N. Y., on the Sth day of Novesber, 1966, at 2:00 P.M.,
Before Solomen Siss, Hearing Offiesr of the Department of Tematien
and Finsnes, and the taxpayers having dsfasulted in appearsnce
Mmmmmmmmmwm“m.

The State Tax Commission heveby findss

(1) That the taxpayers, Nicholas Faline snd Mhyllis
yalino, his wife, filed a jeint Pederal inceme tax return for 1960
MMMWuMDMSnMMW
»ed debt in the smount of $83,371.75 and long term espital guine of
$99,000 from Andvea Sales Corp. and $175.70 frem Nutusl Investaeat
Pund for & net leng term capital gain of $99,175.70; that the

W-mmmmmmmmm
mmnmmwnwmmmmumws
of $7,951.91 that the taxpayers elected to and did file separate
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but 4id not enter on the separste returns the gains and losses 8
though separate Federal returns had been filed by them; that om
the New York State returns, the taxpaysr, Nicholss Falise, reperted
Pedersl adjusted gross incoms in the smount of $13,247 and Nev York
taxable income in the amount of §8,050.93; that the canpayer,
Myllis Faline, reported Federal adjusted groes inceme in the smount
of §9,908.13 and New York tanable income in the smownt of §9,788.18,
(2) That en April 13, 1964, the Depertasnt of Taxation and
Finanos mailed te the taxpayers & statement of sudit changes for the
yoar 1960 holding that the gain reslised upon the liquidation of
Andrea Sales Corp. by the tampayer, Phyllis Faiine, was understated;
that the total distribution from said corporstion smeunted te $314,000;
that the aforemsntioned tanpayer's S0% share theveef amsunted to
$107,000; that hex cost hasis as xeported smounted to §1,000 snd that
corporaticn amounted to $106,000 of whieh 50%, oxr §53,007.85, ves
includable in tamable income; that it was further held that the
non-business bad debt of $03,271.78 wvas applicedle to the tuwpayer,
Niecholas Palino; that §1,000 of such loes was Sllewsble against the
erdinary income of sail taxpayer, Wicholas Falisos that the less
ssparate New York State return m»mm. m&m‘mmr
that, scecrdingly, the inceme tan lishility of the taxpayers was
adjusted and & noties of deficiency issusd en April 13, 1964 iupesing
additional tax together with intevest in the smount of $4,681.89;
that the taxpayers are not contesting the statement of Mt‘m
and notice of deficisnay with respect to the adjustmsat of the guin



realised upon the liquidation of Andres Sales Coxp. but centend
that the non-business werthless bad dedt is applicadle to the
taxpayer Whyllis Paline, and was yroperly deductible from the espital
gains reported by hes. | o

(3) That the tampayers contand that Reger Haggerty Ine.,
. = domestic cowporation, was orgsnised under the lmws of the State
of New York in 1935 enguged in the dusiness of building snd con-
strection; that the aforementioned corparation vas mmrded a eontrect
%o build a dormitory for the Stats Yeashers Gslisge in New Pelts,
Wew York; that betwean 1957 and 1960, the wampeyer, Fhyllis Faline,
mede loans to the aforemmtioned sorperation of vhich her hushend,
Nicholss Paline, was the sole stoskholder; that the total losne
smounted to $83,271.75; that slthough the constructien job was eom-
pleted, the eorperstion‘s affairs wers wound up in 1960 with ne
assets, and lisbilities in encess of $200,000: that as & resslt
thereof, it is clained that the tanpayer, Pylliis Paline, sustained
a worthless mon-business bad debt in 1960 in the smeunt of $83,371.75.

(4) That the taxpayers have failed to submit smy evidenee
either ia the form of checks, netes, acknovlisignsnts, recowds o
aoy other Gocumentary evidenes to swbstantiste the claim that \he
alleged loans ware attributable and spplicible to the tampayer,
Myliis Falise. | |

Based wpon the foregoing findings and all of the evidenes
presented herein, the State Tax Commission hareby

| BRCIDRS

(A) That the tampeyer, shyllis Faline, has failed te
establish that she was entitled to a deduction of the nen-husiness
worthless bad debt, as more fully set forth in Pinding (3) shove;
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that the alleged loes was not deductible from eupital geins om the
separste New York State retara filed by the taxpayer, Phyllis |
Faline, in secordance vith the provisicns of Sestien 813 (f) of the
() that, scesrdingly, the statemest of audit changes
md notioe of dn!&a&uuau‘uzg gosTeat; that the same 4o not inelude
any tax or other chavge which could not have besn lawfully demanded
that the petition of the tanpeyers for & yedetarminatien of &
Geticiency or for vefund of personal incoms taxes for the yesr 1960
£1104 vith respest thereto he and the sene is hereby denied.
Dated, Albany, M. ¥, the22nd day of Sept. o 1967,

/s/ JOSEPH H. MURPHY
‘ twuszizaz - .
/s/ JAMES R. MACDUFF

/s/ WALTER MACLYN CONLON




