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Murphy, Macduff & Conlon

Hear ing Of f icer

P}TT&tIS FAI,INO

Redetermination of a DeficiencY
of Personal Income Taxes under
the Tax Law for the year 1950.

SUBJECT: NICHOLAS Ar{D

Petit ion for
or for Refund
Itrt icle 22 of

A notice of hedring was mailed to the taxpayers on. October 18,
1966, scheduling a hearing in this matter at, the New York city Off ice
for November g, L966. iPre taxpayers defaul-ted in aPpearance.

fhe issue involved is whether the taxpayer, Phyll is Fa1ino,
is entit led to deduct from capital gains an al leged worthless non-
business bad debt.

T'he taxpayers, husband and wife, f i led a joint Federal return

for 1950 but elected to f i le separate New York State returns (f 'orm IT 208)
On their Fed.eral return, the taxpayers reported on Schedule D long term
capi ta l  ga ins of  $99,L75.70 and deducted theref rom a wor th less non-
business bad debt  in  the amount  of  $83 r27L.75 or  a  taxable net  capi ta l
ga in in  the amount  of  $7,951.97.  On the i r  separate New York State
returns, the taxpayers did not enter thereon the gains and losses as
though separate Federal returns had been filed by them

It appears that, the wife was a 50% shareholder of capital stock
of Andrea Sales Corporat, ion, a domestic corporation organized under
the laws of the State of New York, rutr ich was dissolved on March L7 '  1960.

As a result of information received from the Corporation Tax Bureau,
the Income Tax Bureau ascertained that the gain realized by the wife
upon the dissolution of the aforement.ioned corporation had been under-
s ta ted  ($106 ,000  i ns tead  o f  $99 ,000 ,  as  repo r ted ) .  Rogers  &  Hagger t y

Corp., a domestic corporatbn, was organized under the laws of the

State of New York in 1955 dngaged in the business of building and
construction. [ 'his corporation was awarded a contract to build a
dormitory for ttre State Teachers College in New Paltz, N. Y. It  i-s

claimed that between L957 and 1960, the taxpayer, Phyll is Fa1ino,
made loans to the aforementioned corporation in the amount of

983,27L.75i  that  Nichol -as Fal ino was so le s tockholder  of  sa id corpora-

t ion; that, although the construction was completed, the corporation's
affairs were wound up in 1960 with no assets, and l iabi l i t ies in excess
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of $2OO,OOO. Tlhe taxpayers fai led. to submit detai led information in

substantiat ion of their claim that ttre al leged worthless non-business

bad debt was attributabl.e to the wife. The Income Tax Bureau issued

a statement of audit changes holding that the gain realized by the

wife had been understated; that the non-business bad debt was

applicable to the husband and not ttre wife; that such loss could not'

be applied against the capital gains reportable on the separat 'e

New York State return f i led by the wi fe ;  that  $1 '000 of  suct r  loss was

allowable against the ordinary income of the husband. :\ccordingly,

a notice of clef iciency was issued imposing add'i t ional tax together

with interest in the amount. of $4,681.89. The taxpayers are not

contesting the statement of audit changes and notice of deficiency

with respect to the adjustment of the gain realized on the liquidation

of Andrea Sales Corporation. There was no Federal audit of taxpayers'

re turn for  1960.

If a non-business bad debt becomes entirely worthless within

the taxabLe year, the loss is treated l ike a loss from a sale or

exchange, during the t,axable year , of a capital asset, held for not

more than six months. In other words, there is a short-term capital-

l oss .  (Fed .  Reg .  1 .166 -8 )  .

1,he excess of capital losses over capital gains are deductible

to the extent  o f  the smal ler  o f  the fo l lowing:  ( I )  $1,000t  (2)

taxable income plus exemptions (without lcs s). Source: Fed. Reg.

1 .  121 r -1 .

Section 612 (f) of the Tax Law provides that i f  husband and

wife f i le a joint Federal return but elect to f i le their New York

income taxes separatelyr they shall  "determine their New York adjusted

gross income separately as i f  their federal adjusted gross income had

b""r, determined separalely. " /

I am of the opinion that the t,axpayers have failed, to establish

that the alleged worthless non-business bad debt was attributable
t,o Phyll is Fa1ino.

For the reasons stated above, I recommend that the decision

of the Tax Commission in. this mat,ter be substantially in the form

submitted trerewith.

Hearing Off icer

JUL 1e 1967 olT',) A*



l f f icmff i

ffiilffffiffi

-  *  -  c  *  r  t  * t  a t  t  L  - *  * * *  r o  t

i l rnnlni l fE f f i r t i l

C

rlffiil r ilillilill ailin

r i l f f i i lnf f f f i r i l
tcmmtrri l lmBff imff i
mn stltilil tt il il trn rtr
tln il nn fl3or

f  I  r  : I  t  t  *  t  t  c  t  r t  -  t '  - *  l t 0

fir rf$r ry 
rmffir frrttr;llil r rillrtn *

Mrilrf itt*fmilt* ffntnf ait;nrl Lm

tnr narll rrrla[r H ft thr fr: !'r is & ltr tto If r

nili|| *t lrrbfi fn mrr0lil tffi.n[l* ftrl{ hil ntl.f rr

tur tmlm m O|t*rE ltr lt||f r*rhffr; r Hnlf t. tr

ffi+ rr Sr cffil; lfi rLr ftSr fu Gnfmln rt fC hnm r$rtt

til tG*inr l. f.r il tr fif s rl ;ffnr ll|lr rt l|oe 'r;.c

b!Er. roiln tlilf r.E|!t ettllfi ct lb DqlrnB cl tEltc'

rd FlnEmr ril ltu tffir trr*r| ltrntfr| in rmnrur

lffi,r3} na| h nttil| Ir"lff tnn firr cllrl mf mlffir

frt|t]r|i lrrGrirrimr;Qtlffir

lll tJb t[r tilnrylsr litnfr tr$n| aa rryurf

} .*] t |ecrbt l i l r l r l f l | rnr!r |EtFlF*l t l#tnrr*r* lre

1n1 $t* rilrt rrp1mrf n nftrlrtr I thr|lt r ril*rlm Lil$fm

trt asft trr fif nnrt cf |lfrl?l'tl H rlrt tiln r$rrt slr rt

fSrflOO *c fnilr1; frft ffpr ra| $tf'tl! fir t|}gf lg;ffi|

trnn ff r rrt tnrt t*r .r*ftrf |nlr et ililrl?l'fCr |trrf, lilr

tnilt*r *lnfr.f Sr rrretm nnaffitnr ffl f,ft fiil U btrf

6g[t3] ilr|a 5t Wtrl r tflltr nfi ryfrrf ilf! tlt rfr r1;to

;,t l?rfilt.fft t}as. s; tnryarr rrrfirl to nl aL cu. 11;;;rrr



,  ,  
* l *

Hmrts ltrf,t tffi tn mffirru il nrr |il m n fr. tlf l|f0

ht dta loo nt* fr ff iltrffm ilt*rl lhr tlfl d lt|mr n

frm|h ffSmrH tllrmf rrmil fd trn fl'ffl Ur |Lrt rn*: il

rftr il; rs +ry frilryq|r rfril tnDttirr tltdln *? ril;r.f

ntn'rf *atsrr| pop lnffi fn tfif, ;omo # lttr*ft {* tq lF:t

Sl- lio|t| fn 9r trut tt Fr0fo.flr Srt rhr tHfrfrt

fiilfilr frH.n. sqrtrW lt|xrl ra$mrf grnn Inm |n rfir nrnt

o! ltrs.ll nl ft fHn tSEr llm |l lt| mt rl Srll.lt'

ltl srs n ryrll ltr lllrr rb l|DErIr rt tntln nl

"lsraa 
n|,lrf t E trDqrrr r dfGrrt rt dtt rfl1n h tD.

Itrrr l|30 bol'|flN Srt U fnll rrsffrC qr tDr rlilrilrGler rt

nlnr fdr *9. !t Sr trDfFE, tl'lllr trur3r r *3lrrElr

ls.4 lfir tfilrl rl;trlilrttn fiil *ia lrf*rtfn mtrt tr $far$et

tfttt ttr rftrmtlnt| trDlt*h lil fim tHrrt mi* lr

llgtrooor rtrt Ic r33 trl| r| r|Drtd mitra to ${OCO d l[rt'

t[r ocrrctri Gfr rlrl'tna rDr tb l,|;lfartfr rt S ffi

crlrrtln mnil.6 Go llgt'OOO of frf- t* r lltrel?rllr E

laald$fr |r trlefr trnr tilrE it rr ffiS f.fa llfl U

nmrfis|rffi hl |rDt nl l$lrtillntl nr {lfUnfr to Sn Hf,ll|in.

;i,fifn lrflmr ttrrt lt'00o of n* flm rn rlt;*lr rttrrt U

srffmrf tam ot rrli tqDlt'rr tl&lrr t|llrDr llr: U ls

cfrld nfa !G !. q1lf|rf rnfrt Sftll tfr rrgrt-t I titr

ruf,rrt. H l-rfr trrtr f{ilffi ffka rr fi rnrrr, rqrlur trlllnlr

ffift, rffifrfuorr"'tiil rnm In u*|,llw ff tt tqlr|n'|r n

rtlrrtrl n! r Dotlr rf lrflcLm; fud l ryrtl l} lL flntl{l

dtClmrl trr toldbc rllil lrtrsrt t! tb mG j6 ;1.13,.111

srt tsr trynu*r |rrr ;ilt orilttril{r qr rtfl::l} cf rtft arilr

uil D3ctr ct fitlclnqr rlrf, rrD.* to rD. dtrnf .t U Gfr



*t*

rrrriill rym rAr unrlilrtlnn rl xhn rlril HDr r!fr ;rtH

firt tna lm,finrlilm xthlrrr ha |rfil lr *fff*lr t| frr

tfil|||[|r nhtfffi nrf**!l. 3l nr fnn*ff tftrfrflfr ftil tt| mlt|f

;rit rql*trri ttrr DG.

,' tsl srt th trryry*r trfrilr tf} rnfr lu||ry ht.r
't dilttin s*l*ltt*r m *;mfrr| * lhr ln lf ffi ltllr

crilrrffi ||[ lfoiffi |ll rilrnrtffi *thllfiryf,*

rrnffilnr lft;t tila tffittfin|. mprrtln il ffi*l r ntilnrt

til brna r ffitr;tr ft; sr tw ftr|mf rrfitr'r |r rl trrilr

ilr rhrtr &rt lffin rtff * lltor ffr rryilr rifllL rr'l,rrr

* ternr S H ffifillilrtlil ritltfnfsllr

ilrilillr| tlt,ltrr m ffi rlr firtrrr*1 srr it tdrrl rff

mtrf t* f||rltl*?!r Slf rlffitl fir nrurr$n t*fi frr

Dlrrfl, lm rrr*rtlmrl rffil*r nrl tmf rf h ll|0 *|il r'r

ilfitrr rnl tl,$ffittlt ln m *l S0fr*0ffi1 Sfr rr I lrrft

rmrl& lr ln dfrnf qrt ff try[*r lwl|,| |lr&lr ffirtrt

r x{Lfril mnlilnl*t fr| fim |r l|lo lr |lr ril}t d Fl.ftl*?l.

t*l rnr* fir tryry*r hm ft$t to #* ilf ;v|nt

rlltm lrr Sn ffir rt *rtr1 n*rt1'ffil rtrr- *

ilS {chil afilrlfrryf rf5rr tl #}ilttrtr tfir *frb tS Sr

rf|rila lm rrur *UfmrUr Ea rnff**fr to |Lr tnrQilr

lltf,fb tdff..

filfl ry 
tnr &rnfnta* mflry ral rU tt llr ilLn*

filft*|.lffiln| m ftmr ruffitslnrilfrr

ffir

($ ftr tr rHlff'sr tryfUr ]nl,f* fr ft||;f $

r:i*ffr* mt fi tt utltlrl to ; ffiln rt fi n,[fnrr

xt[fm ff,f {frfi'r n rF* fif$ rS ffi t; Hrfir| tfl *urt



- l -

Brf, {ilr rffffi fon rr r* l**|}f* lril ntftrf gr|nr il ltr

*ftffirtr nt fbrl Frfin !ffit fif|t p mr troryn, rutlllr

1laffrc, |a rrnlr4l rltt tf furfrld ot lrtln 3ll lll of S

l*; tnr* :

sl tfi#" rernffr4|rr l[r :trfimrG cf mttt frmel

fiil;*l* l' lr!il,nlnqr ffr 
l*r 

lilrn rtr rn {B n't lndrf

xry rfr ilr ffi ohnf,r *silh ffira ffit l;ur h3 llrhllil milrrl

tfrs 6r Sraltlm ilt lfrn tqtirrm s r ffi rf r

*rfinilmf c ilm ntut l't fmnrf lnm trtr tr ttr 1lr l|l0

t$r|u*|tr ffi exsnfr d fr. fm ir fsrUl {miri*

hta& rlDuqr, f. !. tlr 22nc. Ogr of Se'.,r . r lfct.

f f i f f f f in

/ s /

/s/

/s /
€nfmlcr

JAMES R. MACDUFF
fffnfmr

W\LTER MACL]N CONLON


