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TO:
FROM:

SUBJECT:

'Comm;ssioners,Murphy and Macguff.
E. H, Best, Counsel
Formal Hearings. Question of Residence

Constantihe V. D1 Cocco--Article 16--year 1955
Hector & Naomi Skifter--Articles 16 and 22--years
1959 and 1960 ‘

Harold A. Taglqr--Article 16--year 1959

Transmitted herewith are the flles in the above
three matters held before Mr. Francis Boylan, Hearing
Officer, granting the application for cancellation of
the .assessment of Constantine V. Di Cocco, but denying
the applications of Hector and Naomi Skifter and of
Harold A. Taylor. The issue in each case is whether
the taxpayer was a resident or nonresident of New York
State during the periods in question.

The Hearing Officer is of the opinion, with which
I agree, that all of the above persons were domiciled in
the State of New York throughout the periods in issue.

The facts more specifically set forth in the
proposed determinationfare as follows:

Constantine V. Di Cocco - Prior to 1950, the tax~
payer resided with his parents at their home in New York
State. From 1950 until July of 1955 the taxpayer was
engaged as a construction engineer for others and in his
own business of uranium prospecting in.states other than
New York. In July of 1955 the taxpayer came to New York
city and obtained a job as a construction engineer in
Iceland. The taxpayer was in New York less than 30 days

before departing overseas, and remained overseas in Iceland

until March of 1956. During his stay in Iceland he was
housed in company barracks. Thereafter the taxpayer re-
turned to New York State. The Hearing Officer is of the
opinion, with which I agree, that although the taxpayer
remained a domiciliary of New York State, he did not
maintain a permanent place of abode in New York State
during 1955 and did maintain permanent places of abode

in other states and Iceland during said year. Since the -
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taxpayer was in New York State less than thirty days of
the taxable year, the Hearing Officer has prepared & pro-
posed determination holding that the taxpayer was a non-
resident of New York and proposing cancellation of the
assessment for such year I agree with the proposed
determination.

Hector end Naomi Skifter - The taxpayers prior to
1959 and 1960, the years in issue, resided in a rented
apartment in New York City. From 1945 to 1948 the taxpayer,
Hector Skifter, was President of Airborne Instrument Labo-
ratories, Inc. of Mineola, New York, which corporation was
merged into Cutler Hammer, Inc. The taxpayer then became
the Vice President of the Airborne Instruments division
located in this State. On February 11, 1957 the taxpayer
was appointed Assistant Secretary of Defense for Research
and Development, which position required performance of
duties at Washington, D. C. Thereafter and on February 18,
1959 he was appointed Director of Defense Research and .
Engineering, & full-time position. The taxpayer's firm
accordingly granted the taxpayer one year leave of absence
to terminate on April 10, 1960 in order that the taxpayer
could go to Washington D. C. for the purpose of carrying
on his dutles as such Director. In May of 1960 the tax-
payer returned to New York State and resumed his position
as Vice President in the firm. During his stay in Washington,
D. C. the taxpayer resided in the District of Columbia, having
surrendered the lease to the New York Ccity apartment. Upon
his return to New York, the taxpayer purchased a home in this
State. :

Although the Hearing Officer is of the opinion that
the taxpayers remained domiciliaries of the State of New York -
during the years involved, the Hearing Officer has prepared
a proposed determination finding that the taxpayer who was
granted leave of absence from April 1959 to April 1960 to
perform duties as Assistant Secretary of Defense for Research
and Development in Washington, D. ¢. maintained no permanent
place of abode in New York State during that period but did
maintain a permanent place of abode in Washington, D. C. for
such period. The proposed determination, nevertheless, holds
that the taxpayer was a resident pursuant to sections 350 and
605 of the Tax Law on the ground that the taxpayers, who were
domiciled in New York State throughout the entire taxable
year, did not meintain a permenent place of abode outside of
the State of New York during the entire taxable year.
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Although I am of the opinion that the taxpayerts
stay in Washington was for the purpose of undertaking
a temporary assignment and that, consequently, his place
of abode in Washington was of a temporary nature and thus
disagree with the Hearing Officer's findings of permanent
place of abode, I have approved the proposed determination
since it affirms the long-standing policy of the Tax
Commission that a domiciliary who does not maintain a per-
manent place of abode outside thereof during the entire
taxable year, is a resident of this State. (See copy of
memorandum of Deputy Commissioner Cole in the Matter of
Laurence A. Steinhardt, dated November 27, 193 hereto

attached and also the decision of Mackall v. Bates, 278
App. Div. 724) This policy has been expressiy incorporated
in the provisions of the proposed Article 22 personal in-
come tax regulations approved by the Tax Commission for
promulgation (see section 102.2(b) thereof).

Harold A. Taylor - The taxpayer prior to Mey 12,
1959 was employed by a New York firm and resided, together
with his wife and two daughters, at a home located in
New York State. On May 12, 1959 the taxpayer went to Spain

to take employment of a different nature than his New York

employment. He took with him his wife and his younger
daughter, leaving his older daughter, then an adult and self-
supporting, in his New York home, renting such home to that
daughter. The taxpayer continued to 1ive in Spain during the -
rest of the year and for several years thereafter. The Hearing
Officer although holding that the taxpayer continued to remain
a domiciliary of New York State, nevertheless held that the
taxpayer meintained no permanent place of abode in this State
by virtue of the leasing of his home to his daughter, and did
maintain a permanent place of abode in. Spain after that date.

The Hearing Officer has, however, prepared a proposed deter-

mination holding that the taxpayer was a resident of New York
during all of 1959 since he was a domiciliary of this State .
during such year and spent more than thirty days in this State.

- Since the taxpayer dld not maintein a permanent place
of abode outside New York State for the whole of 1950, I am

"of the opinion that the Hearing Officer'!s proposed deter-

mination denying the application for revision be sustained for
the reasons set forth above in the Matter of Hector & Naomi
Skifter. In view of this it is not necessary To consider

the question of whether or not Mr. Taylor's leasing of his
home to a member of his household amounted to a relinquishing
of a permanent place of abode, as held by the Hearing Otficer.

0N @J/

Counsel

MS:pad
Encs.
December 5, 1966
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countries nltpo1rh under cortain sircuwussiances it may be
cussible fur sueh pcruons o acouire new ones in the countries
to which they are accredited. 1% ic not contonded b mt 1T

in S.c”or but vthat he no lonzer

CStoinhardt acquired a doasleile
"pasides®™ 4in liew York becausc of o present disinclinetlion %o
'rCUurn $o liew York upon the termination of his duties abroad, /
Un pege 2 of the above mentioned levter it is stated: : :

"1 have not‘committed uvsell to cver again

toking up a rosidence i Eem York. I omn

no property there and %0 _

vhy I shouwld return. 1y UrOuOHt.lu Aauation'-

is %o pre stor Veshington.” : : :

Aside from the above mentioned urin01p1c‘o£'law appl
tg public offieials sbroad, it is clear that Ir. Steinhard
gomiciled in Wew York. Until a new domicile is aequired ©
olf onc is retaincd. Lt is clear thatv Tr. Steinhardt has
‘acquired a domlelle in Sweder, for nc intention so to do is
TICSONT . It is eooullv cleozy that no domicile in YWashington
hos beon acquired by tho were cuprecssion of an inclination to
establish onc there.in the futuic,

Being domiciled in this State, Mv. 8t *“harct is within
the above gquoted uc“initﬁqn of ”rcuﬂnc"‘" unlese within the
l : ' c;cca*LOﬂ bAc”01n provide It is ’“‘““Elﬁl in order O couio
nin that exception »L“L & percon (o) be domiciled in thic
te, (o) maintain no pernonent place or acbode in this State,
maintain a perizancant place of shode "ithout"hiu svate,
ené not Yo excecd once month ", vanable year in *he
regate in this Stave. - IF nat thic exception is
aprlicable for the year L SAOiPhurdh id
- nod cemply at leest with cond
rresent informaiion, it iz no
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It is not beliecved that such cxnenses and expenditures
arc deduetible in computing net income under Ar oicle 1G.
Subdivision 1 of scetion 36C of the Tax Law pernits as a
leduetions
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PEOPLE v. BATES
Cite as 108 N.Y.8.2d4 31

Before JOHNSTON, Acting P. J., and ADEL, SN
sand MacCRATE, JJ. R

 MEMORANDUM B\(dTHE COURT.

This is a proceeding un er article 78.0f the Civ{l Practice Act to com- '

pel respondent Lindbloom Yprincipal of the schoof district) to submit ap-
- pellant’s name to the districy, superintendent of gchools and to the board
of education, and for other relief.. She appealsffrom an order dismissing
her petition, the court holdingthat the selectjon by the principal of 39
probationary appointees from aésix:g 150 ‘applfcants interviewed involved
a high degree of discretion, with the exerci
not interfere. N , _
Order reversed on the law, with $3Q costs and disbursements, and the
application granted, without costs, to t ¢/extent of directing respondent
Lindbloom to furnish to the district supggindendent of schools a list of
applicants, including appellant’s name, for pointment as teachers, from
which list the district superintendent of schodls may exercise discretion in

making recommendations to the board of edd ation for appointment.

[1,2] In our opinion, section. 3013, subdivision 1, of the Education
Law requires the principal to include the names o \all applicants for ap-
pointment in the lists he is required to furnish to the\district superintend-
ent of schools. The principal,;"is vested with no dischgtion to determine
who shall be recommended fér appointment. Such dscretion is vested
solely in the district superiﬁf'endent of schools. . Mattey of Millicker v.
Toard of Education of Centfal School Dist. No. 1 of Towns of Carmel &
Putnam Valley, 275 App.Djv. 849, 88 N.Y.S.2d 759, affirmed 300 N.Y.
634,90 N.E2d 492. - LS R E P I S

© ' KEY HUMBER SYSTEM

“StamE

278 App.Div. 724 - B :

PEOPLE ex rel. MACKALL v. BATES et al.

Supreme Court, Appellate Division, Third Department,
. ~_Maxch 7, 1051.

The People of the State of New York on relation of Luther E. iiac-
fall, instituted a proceeding under Civil Practice Act, § 1283 et seq,
azainst Spencer E. Bates, and others, constituting the State Tax Com-
mission, to review a.determination of the State Tax Commission that
sclator was subject to New York State Income Tax. The Supreme
Court, Appellate Division, held that the evidence sustained finding of
Commission that relator maintained a permanent place of abode in New
York while he worked in Washington and that the living arrangements of

‘
i

of which the court would
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relator in Washington did not constitute the maintenance of a permanent

- place of abode there.

- Determination confirmed.

Taxation €°1013, 1088 .

~ In proceeding to review a determination of the State Tax Commis-
sion that petitioner was subject to the New York State income tax, evi-
dence sustained finding of Commission that petitioner maintained a per-
manent place of abode in New York while he worked in Washington,
and that the living arrangement of petitioner in Washmgton did not con-
stitute the maintenance of a permanent place ‘of abode there. Civil

Practxce Act, § 1283 et seq Tax Law, § 350, subd. 7..

Luuher E. Mackall, pro se.

' Nathaniel L. Goldstein, Atty. Gen. (Wendell P. Brown, Sol. Gen,
Albany, ]ohn] Crary, Jr, Asst Atty Gen., of counsel) for respond-
ents.

‘Before FOSTER, P. J., and HEFI‘ER’\IAN BREWSTER BER-
GAN and COON, _U '

PER CURIAM.

" Proceeding under ‘Civil Practice Act Artxcle 78 to review a detcr-
mination of the State Tax Commission. -

Prior to August of 1942 the petitioner lived with his wxfe inan apart-

" ment in New York City. In that month he was appointed to a position
‘in the Federal service and petitioner went to Washington where he re-

mained until July, 1945. In Washington he lived first in a hotel and

" later in a furnished room in a private home. His wife remained in the

New York apartment and took over the rental of it, but the apartment
remained accessible to petitioner and he made continuous contributions to
his wife’s general support. When his Federal appointment terminated
in July, 19435, he returned to live in the New York apartment.
Petitioner maintains the view that during the period he was staying
in Washington he was not subject to the New York State Income Tax,
The Tax Commission takes a different view about this, and the question
turns upon a construction of Tax Law, Section 350, subd. 7 The term
“resident” is defined in language of general inclusion, as “any person
domiciled in the state”. There follows an exception as to some persons
domiciled in the State. The exception affects a person who: (a)
“’mamtams no permanent place of abode” in N ew York; (b) maintains
a permanent place of abode without the state”; and (c) spends not
more than thirty days in the state durmcr the taxable year.
In the year during which petmoner began, and in the year durmg
wh1ch he ended his work in Washington, he does not bring himself with-




GITROY v. ERCEIMANK - 33

. Citess103 X.¥.8.23 33

i the last exception since he'was both domiciled-

jere more than 30 days. ‘The factual decision of the Commission that

peiitioner “maintained” g permanent place “of abode” in New York' -

while he worked in Washington is not unreasonzble in view of the ar-
cungement by which the New York apartment was occupied by his wife;
por is the conclusion unreasonable that the living arrangements of pe-
\itioner in Washington did not constitute the maintenance of a’perman-
ent place of abode there. This is the extent of our inquiry into the de-
rermination of the Commission. :

Determination confirmed

278 App.Div. 703 .

GIL3

Supremé Coxl_x'ﬁ, Appélate Divisior‘x,‘ Secoﬁd Depa shent,

Proceeding in the matter

\ioner, for an order pursuant to Ar

with $30 costs and disbursements.

OY v. BECKMANN.

 Maxch 12, 1051 :

pplication of Walter Gilroy, Jr., peti-~
cle 78 of Ci¥il Practice Act against

of the

Jobn M. Beckmann, as CommissioneX of th’ej‘olice Department of the

County of Nassay, to review determi ati(7
missing petitioner from the police depart:

of -Commissioner in ‘dis-
nt of the County of Nassau

aad directing that petitioner be forthwithxreinstated: “The Supreme

Court, Appellate Division,
" rioner.

Affirmed,

Lirmieinal corporations &=185(¢

T i leraiagin o
Lniasioner casmussing petm

supported finding made by ¢

held -that there w substantial evidence to’

support finding made by Commissiongr as to tbg intoxication . of peti~/

10)

T oroceeding for review/of the determination of the police com-

onds from the police depariment, evidence
o commissioner as to the intoxication of

- enioner.,. Civil Dractice At § 1283 etseq. .. T

.~ oo
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| Ta ruu a tinzx muutun for vevisiom o
refund i.u 196, .

hl u - -mams submitved by ...,.,., e
h:“'lm als from the New !&! real m
after s"“ iu the ""'“"'*” 21»500 but he n&u :u

axes ation $o
elatned in be fod federal return, 4 dopeect et "'""'»

Steek dividends distributed down te uur 12 eeme u -

T

$3,669.673 these were od by his wife, Katherine, in
her :ﬁpn:nu Hew York return, the taxpayer tuw steated by_,

Until 1959 the tsxpayer lived with s vife n‘ B
two daughters ’i”m in Srenxville; Bow Yerk, In the early - .

M«lﬁ’hmtwummm'“w“‘

Bteed any of New York, Vew York, On 12, 19” No wemt %0
’ zun als employment there, The tm:;zv, 4 fovmaw Tndbed
stes army uftiu! was yotained for same kind of pelitisel "
mmt{ uluun salled muub (now o o
y od u the imerieen :in for 3Ahewe
J.n %o as Whe horlm Cemmittos four .

ville »m for the summer months, snd then {n Ostebew, 8




m:uu&uncm!uimm »m:m'tm:n'
mm!um.hmmammlm. ™e leass
he wen
the '

for

vesidence in Spaln wvhere-he watil 1964 ot whieh
vent to Jermeny snd lster u;tm,m“. ASYy
Amoondid, Prom the time of hia departure in Nay, 1959,

assording V0 his Vesd e bo leased his Bremxville heme
former hame to his elder &aughter, mem%-u{ |
with him dut the slder dsughter returned homs after Whres maths,
u::‘“:iml“ mhm-mnl:a_ o tg -

s o have been menthly, - attenpted vete
a8 sn absentes $(n ) but was ruled { bymu' .

mtumumummmnm.

nrmn 1o demtielile ‘{z!:.
mwn nim a» o
domtoliled !‘uk Wuhun a“ﬂt"

twmuuum t&mmunutm stakutowry
exseption to the um-t-'u tuh M&-ﬂ&w atnn-n-t that &
- domfeiliery 18 a statutory “residens®,

!uwmanssemumrmmms-m.
domieiled heye, 15 a statutory vesident exeespt thal a2 persen
Shough Mtﬂ“ here is not such & statulery wesideat i by
naintaing & pernanent plase of shode entside the state, d6vs
not maintain a pormanent plose within the state, snd m notd
spend move than 30 days here within the taxsble yeer,

™
tine
of

»
§
s
”»

Tax Lav sestion 367+a provides for filing two returas
"{f a tampayer during the taxable year nhm his stetus m
Mamtmthmzw:mim&‘.wmm

'mmxua'(to i R S B R4 e hereen domt
muaunwm mim’nmuﬁ.nﬁn 2.‘
%his durationsl element rel) h m ntm yoar u essondinl
20 that the terms of the exoephi sonplied with
& person who moves wﬁalu the nuso huh ima m m
in the yegr of his removal, Sush & persea
not nermally have a mormm«sa«mam
nust have for She satire year) mum:unn‘nyﬁmm
within the state until he moves (whieh he . ned have Guwpring
ay'mt of the yoar) and unless he moves January 21
alse be present in the state for more than 30 days,
The requivements of the exception, as we read Mm.
So the full year, end not tompmtu the your affy
the mn moves avey. Tax Law sestion %, 103!
* a

Es

proposed
ation lﬂtnﬂ

wemorandun deoision (1 m '~
Ay Steinhardt, Novesher !1 A9 ofe alas.
ctsm under Artiele 22, mts.u * 605 I’a Regude .



. terminated or

okﬁy

Applying the provisions of Tex Law seetien 3§°o? to
the texpayer here in 1959 it may be seen that untild
MWahnlyaMc&u-gysm aum c-&;wzn wox' ,
the thres elements of the "

Assuming :h’n:‘ Tax l-u‘.::uw 7& h :: b':. sond a8 p&z;w
or resognis & righ shange s ata fren that
resident to that of nenresident end that She «rmuu d.‘,
resident is that stated {n seation 350,T, the ¢ S
toc be a resident aftor May 1959, sinse he is & L
unless he s h said to meet the nquimun .r tho n;:m:m o i:j
Since, howaver, we read the exseption's requirements as '
ahls to the os%m calendar vear, the Saxpayer; as has been
indicsted, cannet meet them. 7o take the most sbviocus munm
of the requirements, he was clearly presens for more" M ”. .
days vﬁh&n the inasmueh as he 4id not ‘:o E
- Hay, {; meupwnuautt L
: t'a' thc 7«:

The further Qmum cm&«nﬁ Wm m g

eriticel as %o the Saxpaysrls stetus in lm bat ﬁn

© affest his status L{n the suceeeding years while he W .
ﬁw qu: gmﬂ.:c *re u!ium he tmg; m
main pormansat plage sbode in Spain after

and whether sush place ot sbode adroad wes sxelusive of bis

aunum‘uuumctmmmmxm.n ‘

As tah&smm-nmt plm.rmm
Spain, it seems to be clear thay, sines the tmmr ﬁtulh
1ived abroad for & long Sime, he &1€ maintein *
~ plase of adode cutside the state” wless the cmmtm mt
e went abresd under an enployment soniraet vdauh muag wih
for only six months makes his stay there net * shis
the mesning intended M&g ih&l “u ‘peried al unddl m 'f
oontrast wvas renewed in Oe Xs to the »
time he was sbroad, after %tobw 939. shere 18 no g fon
but shat he maintained a pomt pliage of m outside the .

)

atate, i
A A peraon rui.m Ln & plase when he lives shno with -
soms degree of Mm-»uviut.wtwnstq'
known from the 40 b brief, _Gonsequently, it bee.

~ gomes true that 1 & persan-gees cutside the State 6s an ine
ﬁ.&oﬂ of an employment, that is of fixed Wpief duntun
ng that his stay is S0 De cenmensurately brief, u

Bot uubluh rosidense at sush & pl wl. *Q does m
at nupomt ﬁmctm ro. : tion i»
difCorent, u' the intention in teo ﬂt: i.n s ylnc

inutintnly ';n ng.;n whether the uplmt
1l eon ﬂ“‘




The amﬁtm that the “"W going sbveed had .

 an employment confirset initi Sor only six monShsy is only
semp evidence of Rhis wverall intention end not conelusive,; :
where it bo(a!’molfruma unstanees that both .-

arties to the leyment agreement m« sed that 1% weuld

gomucg’mtnomstu as we _3

- aight was the situstion heve, not at all a; y X

. :;:h nl::tmhin. B:Isumn:, the ¢ _ _Ml e Golhe
oved having maintained & permanent p :

the 3tate after yl?ﬁmumtmu ’ ’

. In the eireuwmstances here, “maintainisg & pomt
plase of sbode” here would mean ;uns mmun mm
hare, sinee astually he was shaent physic Taxpayer's
house was rented u his adult daughter m a8 & landlepd
S T T e S et 12 KR
» )

1:157 be held tg':m bad omﬂr&tin residence here after

' In prineiple, % would ma that the retentien or :
ownership even of restdentsial premises, is netd enough in s.um
to amount to a sonstyuetive residence or "mailntaiaing a rm :
umotm.mntupnuuammtummrha S

In mu&ﬂag that t!u mumo outaide She uun be
uoluiw of maintaining a age of | _hore &8 =
the statute means to deny ousi 111ty undey moptm
on dl cases of dual or altermating residense, The texpayer
did not maintein dual or sltermsting residensce .while he was
abroad, that is, a residence that he used for time teo time or
that he meant to use, and had available for thet purpose,

He predadbly “‘MIW have & ol residense
here for voting purposes cum laz“ m waile u-
attempt to vote here in 1960 as en abeen
would militate somevhat againat the mitua M lp 14 net 3
naintein & permanent plage of abode here after Nay 1959, he was =
ruled ineligible in fast, Honaw s vVOting or the
right to vote has more beari than en eemmon lew
reaidenge, sinee "residence” u d;tlm‘ under olectien laws e
basieally eontemplates domicile rather Shan ordimavy residense,
The dotermination rules that he was demieiled here. 3

The application for 1959 is denied, however, by ressen
uyw‘a failure to come under the requirensnts of the :
wxuzh. yur in Tex Lew ssetion 350,7 fer a nenresident Mcmm.

i
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195%




o be

’ :L X recommsnd that m «m»z
;hu uao !‘u Con uu be mhnuttdly in m tm CM“OC
. R

s FRANCIS X. BOYLAN e
August 18, 1966 B
PXBing




SYATE OF NEV YORK
STAYR TAX COMMISSION

IN TER MASTER OF THE AFFLICATION OF
EARGED A, PAYLOR

TAIRS UNDER ARTICLE 16 OF TAX LAW FOR TER
TRAR 1959

E X 2 T X ¥ 3 2 3]

> WD eSS SRS eSS

Hereld A, Taylew, the taapayer, having £iled mm
spplication for vevision or refund of pevaenal inemms Sames
for the yoar 1959, md sueh spplicatien having deen denied, end
& hoaving having boen held thores at $he offises of the ste
Tex Commission, Building 9, State Campus, Albamy, Few Tosk en
Apwil 12, 1965 befere Pransis X. Beylem, Neariag Officer, i
the Saxpayer having been present and having besn vepvesanted
by Keuneth Sehwapss, Bsq. of Nemt Vemmen, Now Yovk, snd the

The State Tax Gomdpsion heredy finds thett

(1) The saxpayer, \he is merried, filed & sepuwebe
Now Yerk State resident retwwn of insens tax for the year 1999,
fer the periien of the year fyem January ) to May 12, Neo 84
not file & nenvesident retwrn for the later part of the yoor
‘after Nay 12, In the yetum filed, b eperted caruings in the
amount of $5,000 fven wages reseived frem Senevete Stedd Cmpany
of Now York, Nou York, wp to May 12, 1959 he fuwrther veperded
the smemnt of $800 representing a pertien of muual yetiremend
pay veceived by him as & retived United States ammy offiowr,
for the peried down te Nay 12, 1959, sad sinilerly he Peperbed
" She amount of $828 as a pertiea of his mmusl Givil Serviee



- sl

.

oRew

pensien. 7The return supplemented by an extrast frem the tane
payer's foderal Peport for the year, which was made jeintly
with his wife, indieated Shat he had other inceme in 1959
frem interest in the smemnt of $250, and frem steek dividends
in the mmemt of $9,419.95, frem which en his fodoral yetum
$100 was exsluded, to & total after such omslwded amowmnt of
dividends, of $9,509.95. The taxpayer had made pagsunts ia
the mouns of $879.00 by means of smownts withhedd md paynemts
nade e sssomt of estimated Sax; and he clained sn ovewpsyment
thereby in the memt of $682.75, |

mvwmumuxmmm
nu-nm.mmmtuwmlqum.
These sengisted of wages in the mewnt of §9,020, end allowsnses
for expenses at the rate of $16 a day in the mmemnt of $J,ThY,
n.mn-rm.m. |

(2) By netiee of additional sssessment ABOK7TIT dated
Podruary 1, 1963, the Departaent of Taxation and Pinmes
assessed additionsl taxes semputed on gress ineoms in the amswnt
of $19,451.79. This figure was nade up of his salery fyem Cene
m‘lmm-yummtqrw.m.u-nunm
retirenont pay in the mmownt of $2,397.84, his cative amausl
0ivil Servies pension in the amowmt of $2,404.00 md his wneasned
other insems frem dividends of stecks md frem intervess, in the
aggregate mowmt of $9,569.95 rescived by hin in the year 1959,

The taxpayer's weges and other ommed ineeme in Spaim after
Kay 12, whish were net fermally reperted, were net subjees 4
tax by the sdditiensl ssseamment made by the Department. |
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he netice of additionsl assessmmnt sredited the tane
payer with the mmewnt of $5879.800 paid as an estimated tam
snd by withheldings, md it essessed additienal Sax dwe in
the smownt of $120,38, as the balmmee om VeSal Saxss sssessed
in the smewmnt of $1,025,18,

The Saxpayer filed sn appliestion fer vevisiom o»
refund, ¥e applicatien for revisiem or vefwnd was filed My e
taxpayer's wife in connestien with her seperate retum, 18§ is
noted, ' ; -
(3) Assowding %o am affidavit of the Suxpayer, ¥he
taxpayer hod gress rentals frem the Brenxvills heuse in 1959 of
61,500, but had ne net ineeme frem rentals after offsetting
taxes, repairs, insuranes and depresiation to that mmowmnt, &
set forth by taxpayer ia his federal retum,

Asesrding to his affidavis, the Saxpayer alse veseived
stoek dividends distriduted down Sso Nay 12, 1959 in the aowmt
of §$3,269.17; snd this inseme was repertsd by taxpayer's wife
in her separate retum of New York State incems Sax for 1959,

©(4) The texpayer was empleyed by Gemsrete Steed Ssmpany
of New York, New Yerk in the early part of the year 1959, Ko
wen't te Spain in Nay 1959 S0 take ampleoyment theve with m
orgmisation ¢alled Ameaemlib, the Americsn Cammittes fer
Liberstion, Ine., His initial written comtrast was for & temm of
six menths frem Ney 11, 1959 but 1% was efitended by letter datod
Gsteber 15, 1959 fer mn additichal year, or to Nevember 10, 1940,
end Later en 1t vas again extended te September 10, 1961. The
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euployment econtinued after 1961, alse, as has heen stated.

(5) Down to May 12, 1959 when he went to Spain %e
take np).mont thor., the taxpayer lived in a homs that he
owned st 135 Dellwoedk Read, Breanxville, New York. Shertly
after arriving in Spain, he leased a seaside summer villa,
and in Optober he leased a house in Palumes in the provines of
Gerens, apavtn.‘ He rented out uu_muﬂm heuse whiech he

! nun mad. to his elder daughter, then an adult and selfe
supporting, who returned to that address after making the arip
to Spain with him. The rent was $125 menthly, sscerding teo the
Saxpayer's testimony: The Vaxpsyer's wife and & younger
dmtor‘uho accompanied him to Spain, and they remained with
him there: Xe sentinued %o 1ive in the pmi.nu’- of Talames,
Spain for the ress of 1959 M for several M tharsafter
vhen h- noved to anether n:!.Mu in ‘pm, reopining in Spain

| mtu 1964, when he went to Germany, and then later to Taiwen.

In 1959, ke ntmu to the United States e & visis
from Septender 12 ta Septesber 19, a peried of seven days.

The taxpayer attempthd to vete fren the Brenxville
addyress in 1960, dus was ruled ineligidle by reasen of not
having voted in 1959 or in $he preseéing veesr.

~ (6) 1In 1959;. the fonr under sonsideration, the taxpayer
was domiciled in the State of New Im, and he maintained a
place of m«a the State of New York within that year, in
#1E6% portien thereef; during this portion of the yéidé:

to May 12 he spent well over thirty days in the State of New M.
snd later in September he spent! seven days mere on a visis.

Afder May 12 in 1959, although still domiciled in the
State of New York, as it is fownd, the Saxpayer maintained ne




pornanent plase of abede in New Yerk mad did astually live ia
Spain and maintain a permsment place of abeds Where. kl’”:
urmuqn,mtwmsmcmumsunwln'
York,

Upom the foregeing fasts and findings end all the
evidence herein, the State Tax Commission heredy

DPERTERMINESS

(A) Thas in the year 1959 the Sexpayer, demiciled in
the State of New Yerk, as it is found, was & statutery resident
of the State of New Yerk fer the entire year within the definition
of thet term in Tex Law seeticn 350.7, having maintained a
pernment plase of umntnrmum $he year, during
the sarlier portien thereof, snéd having s’ot sonsideradly
nore Sthan thirty days htw!mmmhis departure, mé
seven duys nore on & visit later, as as found,

(B) Ascerdingly, sinee taxpayer vas a statutewy vesidm$
in 1959, the additionsl assessment reported in paregreph 2
above was not improper and is affivmed; end the Saxpaysr's
application for revisien or refund is demied, |

And 1% 1s So Ordered, |
DATED: Albany, New Yerk this 27th day of December 1966,

STATE TAX COMMNISSION

/s/ JOSEPH H. MURPHY

/s/ , JAMES R. MACDUFF
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