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T0: Commissioners. Murphy end Macduff

FROM: ' E. H. Best, Counsel
SUBJECT: Fopmal Hearings. Question of Residence

Constantine V. Di Cocco--Article 16--year 1955
Hector & Naomi _Skifter--Articles 16 and 22--years

an
Harold A. Taylor--Article 16--year 1959

: Transmitted herewith are the files in the above
three matters held before Mr. Francis Boylan, Hearing
Officer, granting the application for cancellation of |
the assessment of Constantine V. Di Cocco, but denying : }
the applications of Hector and Naomi Skifter and of !
Harold A. Taylor. The issue in each case is whether
the taxpayer was a resident or nonresident of New York
State during the periods in questilon.

| The Hearing Officer is of the opinion, with which
i I agree, that all of the above persons were domiclled in
[ - the State of New York throughout the periods in issue.

‘5 . The facts more specifically set forth in the
N ‘ proposed determinationSare as follows:

e ) Constantine V. Di Cocco - Prior to 1950, the tax- b -
i ' payer resided with his parents at their home in New York -
g State. From 1950 until July of 1955 the taxpayer was o
; engaged as & construction engineer for others and in his

own business of uranium prospecting in. states other than
, New York. In July of 1955 the taxpayer came to New York
P city and obtained a Job as a construction engineer in

Iceland. The taxpayer was in New York less then 30 days

before departing overseas, and remained overseas in Iceland

until March of 1956. During his stay in Iceland he was

housed in company barracks. Thereafter the taxpayer re-

turned to New York State. The Hearing Officer is of the

opinion, with which I agree, that although the taxpayer

remained a domiciliary of New York State, he did not

maintain a permanent place of abode in New York State

during 1955 and did maintain permanent places of abode

in other states and Iceland during said year. Since the .

e —

: LU0 . . . ) ) . {::ETQ?‘
N — 3 &

L
1




-
é

At sz
-2 -

taxpayer was in New York State less than thirty days of
the taxable year, the Hearing Officer has prepared & pro-
posed determination holding that the taxpayer was a non-
resident of New York and proposing cancellation of the
assessment for such year. I agree with the proposed
determination. : '

Hector and Naomi Skifter - The taxpayers prior to
1959 and 1960, the years in issue, resided in a rented -
apartment in New York City. From 1945 to 1948 the taxpayer,
Hector Skifter, was President of Airborne Instrument Labo-
ratories, Inc. of Mineola, New York, which corporation was
merged into Cutler Hammer, Inc. The taxpayer then became
the Vice President of the Airborne Instruments division
located in this State. On February 1l, 1957 the taxpayer
was appointed Assistant Secretary of Defense for Research
and Development, which position required performance of
duties at Washington, D. C. Thereafter and on February 18,
1959 he was appointed Director of Defense Research and .
Engineering, a full-time position. The taxpayer's firm
accordingly granted the taxpayer one year leave of absence
to terminate on April 10, 1960 in order that the taxpayer
could go to Washington D. C. for the purpose of carrying

on nis duties as such Director. In May of 1960 the tax-

payer returned to New York State and resumed his position

as Vice President in the firm. During his stay in Washington,
D. C. the taxpayer resided in the District of Columbia, having
surrendered the lease to the New York City apartment. Upon’
his return to New York, the taxpayer purchased a home in this
State. .

Although the Hearing Officer is of the opinion that
the taxpayers remained domiciliaries of the State of New York

during the years involved, the Hearing Officer has prepared

a proposed determination finding that the taxpayer who was
granted leave of absence from April 1959 to April 1960 to
perform duties as Assistant Secretary of Defense for Research
and Development in Washington, D. C. maintained no permanent
place of abode in New York State during that period but diad
maintain a permanent place of abode in Washington, D. C. for
such period. The proposed determination, nevertheless, holds
that the taxpayer was a resident pursuant to sections 350 and

605 of the Tax Law on the ground that the taxpayers, who were

‘domiciled in New York State throughout the entire taxable

year, did not maintain a permanent place of abode outside of
the State of New York during the entire taxable year.
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Although I am of the opinion that the taxpayer!s
stay in Washington was for the purpose of undertaking
a temporary assignment and that, consequently, his place
of abode in Washington was of a temporary neture and thus
disagree with the Hearing Officer's findings of permanent
place of abode, I have approved the proposed determination
since it affirms the long-standing policy of the Tax
Commission that a domiciliary who does not maintain a per-
manent place of abode outside thereof during the entire
taxable year, is a resident of this State. (See copy of
memorandum of Deputy Commissioner Cole in the Matter of
Laurence A. Steinhardt, dated November 27, 1930 hereto
=Ttached and zlso the decision of Mackall v. Bates, 278
| App. Div. 724) This policy has been expressly incorporated
! ' in the provisions of the proposed Article 22 personal in-
; - come tax regulations approved by the Tox Commission for
promulgation (see section 102.2(b) thereof).

. Harold A. Taylor - The taxpayer prior to May 12,
| 1959 was employed Dy a New York firm and resided, together
i : with his wife and two daughters, at a home located in
New York State. On May 12, 1959 the taxpayer went to Spain
4 ‘to take employment of a different nature than his New York
o employment. He took with him his wife and his younger
i daughter, leaving his older daughter, then an adult and self-
supporting, in his New York home, renting such home to that
daughter. The taxpayer continued to live in Spain during the
rest of the year and for several years thereafter. The Hearing
officer although holding that the taxpayer continued to remain
a domiciliary of New York State, nevertheless held that the
taxpayer maintained no permanent place of abode in this State
i by virtue of the leasing of his home to his daughter, and did : :
i maintain a permanent place of abode in Spain after that date. DR
| The Hearing Officer has, however, prepared & proposed deter- - % ?
mination holding that the taxpayer was a resident of New York
during all of 1959 since he was a domiciliary of this State
during such year and spent more than thirty days in this State.

Since the taxpayer did not maintain a permanent place

~ of abode outside New York State for the whole of 1959, 1 am
EE of the opinion that the Hearing Officer's proposed deter- .

: mination denying the application for revision be sustained for
A ‘ the reasons set forth above in the Matter of Hector & Naomi
Skifter. In view of this it is not necessary to consider
the question of whether or not Mr. Taylor's leasing of his
home to a member of his household amounted to a relinquishing
of a permanent place of abode, as held by the Hearing Offlcer.

o.N. (b

Counsel
- MS:pad
f Encs.
. December 5, 1966‘
e {535
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ies, although undeor coriuin 2ir ch“gvu;ccu 1t may be
ible for such pcraons o acquire new ones in the countrics

Lol It is nov ¢¢ “bCQ@C“ thet 1T, :
acquired a donicile in Sweden but that he no longer . '
"rosliaea”® in Liew York becaouse of a present disinclinetlon § ' :
rotura $0 Mew York upon the terainciicn of his dutiecs suvroad. -/

On puse 2 o" $he above mentioned levter 1% ic statved: '

acli to ever azain
n Few York. I oum

"7 have uot ‘conmiitted :
uahlpa up a residence i; I

no ¥ ;erty there and there is nec reason .

why I should return. ﬁy 3rc“cku Jinel 1:&»101‘-,
is o v*c¢e¢ Yagshington.”

Aside from the above mentioned principle: of 1aw applicable
$o public officials sbroad, it is clear %hat Xr. Steinhardt Is -~

¢omiciled 1n,p ovw York. Until a now domicile is accquired the
oLl onc is retained. It is clear that Ur. utelnha“du has notd
cacquired a domicile in Sweden, for no 1noeﬂblon so to do is
vroesent. It is equally clecr that

‘ hat no ¢onicile in Washington .
hos been acquired by tho wmere cxmprossion of an inclinat 101 %0 -
stablish one thcre.in the futuwc. - '

Being Gomiciled in this S%ate, g Stoiuhardt is within
the above cuOuod gefinition of *regident™, unless withlin the
cxzcention tonein provided. It 1:'05”0”t?”1 in order to cowl :
ithin that exception that o percon (a} Le domiciled in this S
State, (b) maintain no perimanent place ol abode in this State, i
{¢) maintain a pernanent placc of QLU‘C vithout this utatc,
{ I

¢) spond nob %0 oxcecd on e uO“th in g bonable year in the s
Magrogato’in this State. t.is cloar that tho exception is D ;
- not ﬁ,“Tic“o¢e for the year 1000, becavse Lr. Steinhardt aid 1 g
- not COmUlY lo:st with condivion (&). OCn tiHe baszu of g i
nresent info uioh, it is not Imovm whother Ur. Steinherdt ' s
e Lithin tl copuxon for .the vear 1904, It is unae rstood
that 'r. "toxrn &% was vilthin tqiq State during the nmh

¢

of liovember, 1900
\ ‘ .
on nage 3 of the obove mentioned letter, Lr. Ctelnhardt .
recoucsts an opinion as to wheother addlitional expenses ond exeess | A
; expenditures, which he incurs by virtue of his officicl position S
in maintoining the prestise of the United States abrond in-his
contvact with foreign officicls, are deductible in couputing net
income. Such o3 tpenses and cxvenditures heve beon held o be 4 g‘v
deduetible under the Federal income tax law. Tollock v, 4
Cormicsioner of Internal Reverme, 10 B. ¥. Al. 1z97.

It is no% believed that such cxnenses and cxpenditures
arce deductible in cemputing net incone updc Article 1G.

Subdivision 1 of scetion 36C of the Tax Law pe ernits as a
deduction:
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PEOPLE v. BATES 31

Cite as 103 N.Y.8.24 31 o
Refore JOHNSTON, Acting P. J., and ADEL, SNEED, WENZEL
and MacCRATE, JJ. ‘ T o

MEMORANDUM BY THE COURT. | .
his is a proceeding unger article 78.0f the Civil Practice Act to com-"

nel respondent Lindbloom Yprincipal of the schog district) to submit ap-
pellant’s name to the districh superintendent of chools and to the board
of education, and for other reljef. She appeals/irom an order dismissing
her petition, the court holdin ,that the selectjon by the principal of 39
probationary appointees from among 150 applicants interviewed involved
a high degree of discretion, withihe exerci
not interfere. S ' / : o

Order reversed on the law, with $\50 costs and disbursements, and the
application granted, without costs, to t g:"'extent of directing respondent
Lindbloom to furnish to the district supsgindendent of schools a list of
applicants, including appellant’s name, for 3ppointment as teachers, from
which list the district superintendent of schods may exercise discretion in
making recommendations to the board of edugation for appointment.

{1,2] In our opinion, section 3013, subdivision 1, of the Education
Law requires the principal to inc}ﬁde the names ol\all applicants for ap-
sointment in the lists he is requited to furnish to the district superintend-
et of schools. The principal/is vested with no dischetion to determine
who shall be recommended fgr appointment. Such discretion is vested
solcly in the district ‘superir’l endent of schools. . Matt of Millicker v.
Poard of Education of Centfal School Dist. No. 1 of Towns of Carmel &
Putnam Valley, 275 App.Djv. 849, 88 N.Y.S.2d 759, affirmed 300 N.Y.
634,90 N.E2d 492. - (\ T T

()
© £ kv uuNBER SISTEN,
T

278 App-Div. 724 - ‘
; PEOPLE ex rel. MACKALL v. BATES et al.
Suf)reme Court, Appellate Division, Third Department.
~ March 7, 1951,

The People of the State of New York on relation of Luther E. Mac-
1l instituted a proceeding under Civil Practice Act, § 1283 et seq.,
against Spencer E. Bates, and others, constituting the State Tax Com-
mission, to review a determination of the State Tax Commission that
relator was subject to New York State Income Tax. The Supreme
Court, Appellate Division, held that the evidence sustained finding of
Commission that relator maintained a permanent place of abode in New
York while he worked in Washington and that the living arrangements of

'
Lt

of which the court would .
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relator in Washington did not constitute the maintenance of a permanent

~ place of abode there.

- Determination confirmed.

Taxation €>1013, 1088
In proceeding to review a determmatxon of the State Tax Commis-

sion that petitioner was subject to the New York State income tax, evi-
dence sustained finding of Commission that petitioner maintained a per-
manent place of abode in New York while he worked in Washington,
and that the living arrangement of petitioner in Washington did not con-
stitute the maintenance of a permanent place of abode there.. Civil

Practice Act, § 1283 et seq.; Tax Law, § 350, subd. 7.

Luther E, '\/Iacka.ll pro se.

" Nathaniel L. Goldstein, Atty. Gen. (Wendell P. Brown, Sol. Gcn
Albany, ]ohnj Crary, Jr, Asst Atty Gen of counsel), for respond-
ents.

Before FOSTER, P. J., and HEFI‘ERNA‘\I BR]:WSTER 'BER-
GAN and COON, JJ.

PER CURIAM. . . T )
" Proceeding under Civil Practice Act Artxcle 78 to review a- deter-

‘mmatxon of the State’ Tax Commission.

Prior to August of 1942 the petitioner lived with his wife in an apart-
ment in New York City. In that month he was appointed to a position
in the Federal service and petitioner went to Washmgton where he re-

mained until July, 1945. In Washington he lived first in a hotel and
later in a furnished room in a private home. His wife remained in the

' New York apartment and took over the rental of it, but the apartment

remained accessible to petitioner and he made continuous contributions to
his wife's general support. When his Federal appointment terminated
in July, 1945, he returned to live in the New York apartment.

Petitioner maintains the view that during the period he was staying
in Washington he was not subject to the New York State Income Tax.
The Tax Commission takes a different view about this, and the question
turns upon 2a construction of Tax Law, Section 350, subd. 7 The term
“resident” is defined in language of general inclusion, as. “any person
domiciled in the state”, There follows an exception as to some persons
domiciled in the State. The exception affects a person who: (a)

:“mamtams no permanent place ‘of abode” in New York; (b) maintains
“a permanent place of abode without the state”; and (c) spends not

more than thirty days in the state during the taxable year.

. In the year during which petitioner began, and in the year during -
whu:h he ended his work in Washington, he does not bring himself with-
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GIIROY v. BECKMANK - - 83

) . Cize as 103 X.¥.8.2a 28 ) )
i the last cxception since he'was both domiciled in New York and was
yére more than 30 days. The factual decision of the Commission that
petitioner “maintained” - permanent place “of abode” in New Yorlk

wiile he worked in Washington is not unreasonable in view of the ar-.

rangement by which the New York apartment was occupied by his wife;
nor is the conclusion unveasonable that the living arrangements of pe-

Jtioner in Washington did not constitute the maintenance of alperman~

ent place of abode there. This is the extent of our inquiry into the de-:
termination of the Commiission. : '
Determination confirmed with $30 costs and disbursements.

0 Z Kat HUMBLR SYSTEM

qnns

ot

QTS App.Div. 7 03 , ; ‘
GILROY v. BEGKMAIW..

Supremé Cou;*f, Appelate Divisioxi, §_ecohd Depa ent.
_ Maxeh 12, 1951

Proceeding in the matter of the'gpplication of W lter Gilroy, Jr., peti-

tioner, for an order pursuant to ArNcle 78 of Ciffil Practice Act against-
]
County of Nassau, to review determinatiof of Commissioner in" dis-
‘imissing petitioner from the police departiyent of the County of Nassau
.nd dirccting that petitioner be forthwiti\ reinstated. » “The -Supreme’
Court, Appellate Division, held that tifere was substantial -evidence to

support finding made by Commissiongér as to the intoxication of peti-/

ioner.

Lissioner dismaissing petitiongr from the police department, evidence

e e N ot I - L
~bigner., Clvil Practice Act, § 1283 et seq. .
M e
A
Gl VL Eelnen e, Wreeport, o7 yetitioner,
i ’ )
et 0 Mottty Cos Ay, Minecty,

& W A )
. W .
Sy

ohn M. Beckmann, as Commissione of the Police Department of the:

In proceeding for review/of the determination of thepolice com-

supporied finding made by the comimissioner as to the intoxication of
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MEMORANDUM

Comnissieners Muvply, Palestin and Nesduff

TO:

Franeis X. Baylan, Nearing Offiser
; » ' » 4 bis wife
SUBJECT :m R. Skifeey lld Eaeni ‘ Wﬁm 1099

FROM:
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mm.m.mamx{mam_

mmuw. M.ﬂ:ot w‘rmmm
s Tnc. oetaide te of ot '

Reamer, Inc. the State of New York, his actual situs-
$ion, wntil his future was resolved, was tentative, seo thet
s residence in , uw,aﬁ-‘
mtoqm.t)unot » need 2ot b considered
in the civoums .,un«w.:m;a.w
mag‘mmm. Pox :‘cum «7 and 3 .
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/s/ ‘ FRANCIS X. BOYLAN
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STATE OF NEW YORK
BTATE TAX COMMISSION

W e o W MM emwEawmom oo |

IN THE MATTER OF THE APPLICATION OF ]

HECTOR & NAOMI BKIFTER ]
for revision or refund of persocnal ]
income taxes, wnder articls 16 of
tax law’ for the year 1959’ and 3

wder article 22, for the year 1960.

- s A W o B WD W W W B W B W

Hector R. Skifter and Nsomi J. 8kifter, his vife,
having filed applications for revision or refund of pere
sonal insome taxes for the years 1959 and 1960, and such
applications having been denied, and a hearing having been
held thereon at the offices of the 8tate Tax Commission,

80 Centre Street, New York, New York on Jume 10, 1965
before Francis X. Boylsn, Hearing Ofificer, and the tex-
payers, both now deceased, having deen represented by their
attorneys, Whitman, Ransom & Coulson, of New York, Newv York,
by Jobn D. Bmyers, Esq. of counsel, and the Fecord having
been duly examined and considered,

The 8tate Tax Commission hereby finds that:

(1) By Notices of Additional u\nuunt, AB 037493,
and AB 037+%, both dated December 11, 1962, the Department
of Taxation and Finance, State of Nev York, assassed addi~
tional ineome tax against the taxpayers for the rnpuctm
yeoars of 1959 and 1960 in the respective amomts of
$3,618.31 and $1,784.75. Thess assessments were premised
upon a finding that the taxpayers were residents of New York
for the entire year in hoth years,

In their retwms, taxpayers computed their tax on
the premise that they were not residents of the Btate in the
years 1959 after March 31, and in 1960 wmtil Mxy 30, 1960,
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For these periods they filesd nonresident returns.

As to the year 1959, the taxpayers computed their
total tax for the period of residence in the amomt of
$661.59 and for the period of non-residence in the amomn$
of $48.03 to a total computed tax of $709.62. There was
witheld from wages and paid the amomt of $1,890.93. The
taxpayers in their refms, aceex?dingly requested a refund
in the amownt of $1,181.31.

In their returns for the year 19560 as modified by
an attsched schedule recomputing the arithmetic of said re-
turn, the taxpayers computed a tax due for the period of
residence in the amomt of $631.42 and for the period of
nonresidence in the amomnt of $159.96 to a total tax dune
in the amount of $1,111.30., The amcunt witheld vas
$2,530.13, an overpayment of $1,418.83, Taxpayers requested
a refmd of $1,318,83 with the balance of $100 to be
eredited on the estimated tax for the succeeding year, 196l.

By separate applications for revision or refwnd of
taxes, both sworn to January 8, 1963, the taxpayer, Hector
Ekifter, for himself and as the sxeocutor of Neomi, then
deceased, asked for revision of the additional taxes as-
sessed for the year 1959, and for revision of the addi-
tional taxes assessed for 1960 and also for a refund, in
the amomnt of $1,421.45 (sic), as to that year,

(2) Hector Skifter, himself deceased since July 29%,
1964, prior to February 18, 1959, was a Viee~President and
Director of Cutler-Hammer, Inc., a corporation with its
principal offices in Milwasukee, Wisconsin, and he vas em-
ployed as the chiof executive officer of the Airborne In-
struments Division of that corporetion with offices at




aotive exployment at tho offices of his corporate empleyer
at Deer Park, New York and on or about May 23, 1960 the tax~
payer purchased a single family house at Manhasset, New York
and the taxpayers resided there at 24 Bonnie Neights Moad,
msnt, Nev !ork; after that dste. The taxpayers did
not own any real property in the State of New York during
the years under oconsideration, 1959 and 1960, prior to the
purchase of the ‘house at Manhasset.

(+) The taxpayers throughout 1959 and 1960 ocone
tinued to have their domicile in the State of New York, as
it is fownd; and during the portion of 1959 from the bee
ginning of the year up to March 31, and during the portion

- of 1960 after May 23, the taxpayers maintained a permment
place of abode in the State of New York; and in both sush
Years they spent more than 30 days in New York.

During the period from March 31, 1959 to May 23,
1960 the taxpayers 4id maimtain a permanent place of abode
&t the stated address in Washington, D, C., outside the
8tate of Nev York; and during such period they did not
maintain any permsnent place of abode within the State; snd
they did not spend more than 10 days within the 8tate of
Nevw York during these portions of either 1959 or 1960,

Upon the foregoing facts and findings and all of
the evidence herein, the State Tax Commission hereby

DETERMINES o R

(A) Pursusht to the provisions of Tax law sections
350.7 and 665 the taxpayers were statutory residents of the

8tate of New York for the entire years of 1959 and 1960,




(B) The additional assessments for each of the
sald years, as above set forth in paragraph 1, vhich were
premised upon & conclusion that the taxpayers were sush
statutory residents throughout 1959 and 1960 were not 1-'
proper and were correct, and are affirmed; and the applica-
tion and petition of the taxpayers accerdingly are denied.
And 1t 13 so Ordered.
DATEDs Albany, New York this 27th  day of December 1966.

S8TATRE TAX COMMIBSIOR

/s/ JOSEPH H. MURPHY
P
/s/ JAMES R. MACDUFF




