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TO: Commissioners Murphy and Msgduff

E. . Dast, Counsel

Joseph A. NolBride, petition for a
redeternination of s defisienoy
or for refund of sonal income

taxes under Article 22 of the Tax
law for the year 1960

FROM:

SUBJECT;

- zw&”’uﬁ':ﬁ"m”‘w"”"‘“k
T8 ™ y and m
Geraid’ . Morrissey, O.P.A. appesred. !

The issues invelved herein ares

(1) Allceation of a nonresident's mul
without the State prior to m
«sm«m'n nmmom Mum-
resident taxpayer's income m-
his retiranent, constituted nmum lmmo Py

gi w, ut m\- e
was mudcm of the cmmuam u .sg.“su
annum was continusd %o June 30 June 30,
mam agreement m moum by mu M the ~

"go Tune m«mmm wly 1,
and ,2-‘“ MW installments uvum

‘1“‘“ ::nol to urm ‘tm %nt{::v M o
bumn ur Wﬂl &r in any business cempetitive 'gﬁ iy
business of

Puring 1 eived &1 frem Busll.
Of this sum, 09:005 was pei Fodan §30.3%
m

agreamant, hetween
July 1, 1950 and 3 u.cgznmuﬁn
August ala 1960, fer aimmmmummnm

gur mao,x ﬁas,mmmcmmnymm
months ended June 30

rnu a nonresidemt uﬁmmmamuu
p {

2338, m

Bt an semuary 1o 1060 and taroh 9,71960) and 1
out of State.
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.3.

from Buell t to the dated June 196gm
mrr‘,ﬁodwntwu Pebruary xx,x {ht ‘h
money I received from Busll Engineering zevp'm
pay!., You just stay home sand hunt for s job over 00, :

Taxpayer also contends ¢t payments made pursusnt to
the agreement dated June 30, 1 were considerstien for his
refraining frem s qmammmsgm.
As evidence he submits a telegram, tly dated 1968, samt
to him by V, C. Allan, vhich states

in snywey tive to Busll bmugn. mwm‘:na wogld
) , e LA'S ;
r to !: 0] conpany cannot ecnsent therete

parsgraph seven the
business but to "sctivity damaging to Buell's business er
:?um and to this extent the mesaing «W“
sufficd clear, mor dees thefagreement

indication of tur@«mm-dm,uw,mnamih
to paragraph sevem,

Nevertheless, ware sush ts, oF of
held to be Somsideretion for taxpeyer's Fefraining T rom ene
potitive business activities pursuant to the cevenant the resuls
would be the same, the income being derived from the seme seurces
mmuu&ummun.

A similar situstion was involved in
Moc;o.nm.mumxg;ut el
earned for refraining from an e was plase vhere
the covenant was to be cbserved. HNeve, the NeBride's negative
sgreement could only be effective where he had previsusly deen
active, and his covenant apj le in the same manneyr,
His income must be alloce tommnmu,u‘c
proporticn.

in 1960 tx)y.:h:‘ﬁ‘::w m“tt:: mow by hin and B8
-mp » Gated June ”: !960. wAS seversnce pay, sad.subject

to sll tmtmtmnmmamum'w‘
should be ed :{ sllocating two-thirds reseived
by him 4in 1960, ting in New York income of $20,225.60.

Por the reasons stated above, the determinatien of the
State :;x Comnission should de substantially in the form sumitted
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GTATE OF BBN TORK
STATE TAX COMMISSION

‘1IN THS NATYER OP TNE PRYITION
o
J0637R A. MeDRIDE
PR A BEDSYEANINATION OF A DEPICINNCY
OB FOR AXPUND P PEASGEAL INCOME TAXES

UVEBER ARTICLE 22 OF THR TAX LAV FOR TR
EAR 1960

Joseph A. NeBride haviag £iled » petitica for & vedeter-
ainstion of a deficiensy or for vefund of pevsensl 1neome
Sazes under ArSicle 22 of the Tax Lev for the yesr 1960 (Pile
No. O=hS79973), end & hesring haviang best hald on Bovesber 28,
1965 ot 00 Cenive Street, New Yook, Nev Yoek, ot which the
Ssapayer sppeaved vith bis yepresentetive, Seredd J. Norriseey,
GePoioy and Sho mstter heviag deen duly enenined asd esnsifered,

The S%ate Tax Coumtesion Reredy findss

(1) Thet Joseph i. NeBvide f1led & noarvesident inesas
Sax zetuzn for 1960 oa which he reperted Bew York income of
99,330,086 as allosated sut of Sotal compensation of $30,338.M0
pesd %o his by Buell Engineering Co., 1nc., and cleiseld over-
payneat of Bev Xerk inccse tax of §37.00; that of the tetal
sompensetion received by hin 09,29 was peid, ss selary, durisg
the six asaths ended Jwae 30, 1960, at the rate of §18,50 per
yoap, §12,000.00 was patd to ki ss over-rids ecsantissiens fer
the fiseel yesr entet June 30, 1960, and the dalames, §9,000,
wes peid ¢o hinm pursuent €0 s written agresnmt dated 2ame 30,
1960,

(2) That by motice °F Geficiency and stateneat of sadit




ahenges dated Apetd 13, 1964 the Inecns Tex Buresn veosnputed
Saxpayer's Bov Xook tascae ot §30,3)8.0), fiadiag ¢ Geficieney
of taxes and 1aterest due 1a Whe own of §2,100.77, iy éisallowing
say allscation for days werked suteide the 5%:te as %0 his salany
and ever-ride comnissions, end insluding ia his Nev Yook fncene
ke 09,000 reseived purouant S0 the agresnsnt of Jume 30, 1940
on the ground thet such peyuent ccanstituted severeanse pey, ia
coasidenatiion of past sewviees.

(3) Tt the Sapayer vas empleget W Bacll Tagiseerisg
Cosy Ine. fyem 2938 t0 1960 when he rotived oo president; Wt
oA Whe tanpayer's votizement on Mayeh 9, 1960 his sslery wes
ccatinned t» June 30, 1940 by whieh 3ote he had resetved the sun
of 89,250, and at Wiich ¥1n0 wn agrecnent was sade betwess Gan-
pays? and his enpleyer ccateining a prevision £92 payamt %
Sexpayer of aortein suns for censudtstion services snd o covenent
WWI‘O“M“WﬂMMh&Q“
agrosnent taxpayer wes paid §9,000 during 1960) sad thet on Auguet
3, 1960 taxpayer vecetved §12,008.03 as and for over-side
eoanissisns oa ssley msde between Ady 1, 199 ead June 30, 1960,

(V) That taxpayer never rendeved any concultstien sevviess
OF any other services %o his ampleyer after Maveh 9, 1960, puroment
0 the witten agresnmt, or othervise; thet fron Jensery 1, 1960
$o Nevoh 9,190 taxpayer copned sclavy of §),997.56; thet paguents
zeceived by the tampayer betwesn Neweh §, 1960 and Ame 30, 1960
ia the san of §5,652.7% and 09,000 reseivad botweea Jmme 30, 1900
and Decsnber 31, 1960, surswant to the sgresnsnt weve severance
pey and esapensetion fo7 past serviess; thet the sun of $32,000.\
paid S0 the Saxpayer on Angust IN, 1960, as sad for over-rife



counissions was bdased on sales mnde during the enpleger's fisesd
yoar July 1, 1959 to Jme 39, 1960, |

(3) et euring 1960, prier %o Mo vetirvensnt, the ton-
poyer woriind AS days of whieh 33 Gays ware worhed S Sew Yeokp
that 1a 1999 the taxpayer werked 230 dape of wirieh 108 Gaps wove
worked in Now Tork, as st%oted en Ms retumm for thet yesr filed
with the Ineeme Tox Suresn; thet a 1957 the teapayer werhed
171 days of whish 130 daye ware werked in New Yerk, a8 stoted en
s return for thet yesr filed with the Znceme Sax Dureas.

Besed upen the feregeing findings end all of the evidemee
presented hevein, the Stete Tax Cenniseien hevedy

BSUSIDES s

(a) Thes during 1960 the t%etal fmseme of the teapeger
fron souress within and withewt the SN0 wus 1B the emownt of
$30,390.01; of this emownt, 09,000, paid %o taapager in 1960
W hs enpleyer, pureusnt %0 & Witten agrenent ¢ated Sume 39,
1960 was 20t remmevation fur censultatien servises vendeved
without the State, but deferred cenpensstion for Jast ssrviess,
88 set forth in finding (3) heveia sdeve.

(3) Thet twe-thivds of Saxpayer's teotel facems fer 1960
wes allosshle to Now Tork sourees by virtus of the fusts 68 000
forth ia finding (V) hevein sbove and thet pevtien, if any, of
tpayer’s fnceme attridulinble te the covansnt 2ot %0 esnpete,
et forth 1a finding (3) sdeve, 65 cenpensetion thevefere 18
sllocabls 40 ineeme fyen cowrees within ané witheut the state
in the seme prepertien.

(0) That the neties of defisiency and statement of outit
changes feswed April 13, 1968 de and herwdy 1s medified and the
taxgayer's Ltnseme for 1960 recemputed an feollews:
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Total |

Leses m out-of-state
Hew York Incens
Lesss Btandeyd Delustion

Lass) Rzamption
Bew York Tamable Income, Adinsted 15,029.60

Tax an Adiusted Iaecome
Less: Etatutory Credit

hesss Reduetion
Perzonal

SRA™ v po2.%

207AL s .
(D) Thet, sccondingly, the sotice of & deficiensy and

statement of sult eheanges sre heredy correeted sad medified ia
sqacopdance with paregreph (C) ebove, and as 8o medifted, |
affivasd, together with additSeand iaterest inl vWhar Lawful
statutory charges) that the petition of the tsxpayer for refsters
misstica of 2 dafieleney or for refund of pessonel inesms $axnes
under Artiale 22 of the Tax Lov for the ywer 190, ensept e Whe
axtent granted herein, be 224 the sene Reredy $r denied,

PATID: Albasy, Bew York, Whe 2lst@ay of  October o 3986,

S2UTE TAX CoMIsaION

/s/ JOSEPH H. MURPHY

W

/s/ JAMES R. MACDUFF



