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g domieiliery sad wmmt of State of Nev Mm m v&ﬁ

his wife m three children at Pleasant Yalley Rosd

} | Jersey, vhere the taxpayer owned his own home, The' r,ﬁm

sident personal incoms tax Yeturas fer $he i9% snd
ssumm.thuuunmmtwmm otll«_
m Eﬁu 1%“:!!.@.&.“1;,
1$M wc,,lm ork, « snd was enployed 4 |
¥ & muutm..zvmzm Btreet, New York City,

Qﬁ ":; :%.j‘::m g» ml 1:”'5;

“?‘ﬂ:l were nade

', tivu
&. ucum ‘w’ Pt "'3:: h’ 194 |
m;:r aiﬂ:ﬂ‘ to m’ tien only of u » Ringels
@ 4 p 2 L S
‘m '(" - o sinee he vas mt 34 ‘uﬂs his wife in-
:»u:’or thc 03 wwm, the sdjusted aptere

wle




20s Commissioners Murphy, Palestin & Macdyff Page 2

2t
3
*
&

The taxpayer filed resident personal income tax returns for the
years 19%6 19%7 4ndicating that he was a Nev York resident and
employed in the Btate of Nev York during said years and vas divoreed
in Mareh, 1956, On September 15, 19% the Department of Taxatiom
snd Finsnce made additional assessments (Assessment Nos, B-662063 end
B.66226h in the smounts of :no.ya snd $567.01, respestively) against
the taxpayer for the years 19% and 1957 recomputing the tax om the
 basis of a noneresident taxpayer disallowing insurance premiums, ali-
meny payments made to a nem.resident, interest payments on mertgage
and taxes on real property owned in New Jersey. : : ‘

’ ~ On September 20, 1953, the taxpayer d from New Jersey and
went %o live with a Sousin'at 155 Ho:{;ﬁth 3 treet, Nev York City,
N.X, vhere he remained through 19{:. taxpayer at the time of his

removal to New York City in 19%3 intended to remain temporarily:im

this state and to remove to New Jersey upen the consummation of a

matrimonial litigation pending in New Jersey. Because of unforeseen

cireumstances, he deferred his departure from the State of New York
~end his atugh:im the Stute of Nev York became cne of indefinite
duration, taxpayer éid not evinee any intention nor did he astu-
- ally effect a change of his demicile from New Jersey to New Yerk but
 econtinued to remain a domiciliary of the S8tate of New Jersey,

' It 1s t0 be noted that for the years 195+ and 1955 the taxpayer
di4 not omit from gross income an amount in excess of 25{;: the
.amount of gross income stated on the original retums fi by Mn
for said years. The assessments for the years 19%% and 195% do net
show gny fraud or penalty assessments, I sm of the opinion that the
amended returns, which were filed after the time to file amended re-
turns had sed, did not constitute a waiver of the time to isswe
assessments for sald years. I am of the further opiniom that the
amended returns were not timely filed; that the assessments made for
the years 1954 and 1955 were not made within the three (3) year statu-
tory time limit as provided in subdivision 1 of Section 373 of the Tax
Lev and that said assessments should be cancelled.

In Prentice Hall New York Tax Service, Vol. 2, Page 5%,22%,
Paragraph 55,310, it is stated:

%A home established for an indefinite period is no
less permanent because of the realisatioen of the
Ppssibility of future change if c¢ircumstances should
warrant it, Therefore, a taxpayer whose work renders
him subject to transfer from eity to c¢city can establish
a permanent place ¢f abode, since he will move only if
and vhen transferred. On bm other hand, a Califomnia
executive receiving a five-year aui{ment to vork iam
New York might buy a house there to live in for that
period without it eonstituting a permanent place of
abode, it boine his intention to sell it when his work
vas completed.



/s/

/s/

T0: Commissioners Murphy, Palestin & Macdufs Page 3
KE: LFONARD LATHROP

I am of the opinien that although the taxpayer vas a domieilary

of the State of New Jersey during the years 195 snd 1957 his abode

vithin the State of Nevw York was of sn indefiite duration and there-
fore constituted the maintenance of a permanent plase of abode within
the State of New York -Guring the aforementicned years and that the
taxpayer was, therefore, s resident of the 8tate of New York, fer
inesme tax gurpou;, during said years vithin the intent snd meaning
of subdivision 7 of Section 350 of the Tax Law. X am of the further
opinien thet the Department cannot rely on the smended resident re-
turn of the taxpayer filed on May 20, 1959 for the year 195+ to issue
an assessment for that year and then hold that the taxpayer, whe
tn;gvr:umt returns for later years on its adviee, was a nolle .
Yeslidens, ’ : .

For the reascasstated adeve, 1 ‘rcm that the determination
ol the Tax Commission in the above matter De substantially in the
form submitted herewith.

| it SOLDMTH S35

MARTIN SCHAPIRO

- SAUL HECKELMAN
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The taxpayer, Leonscd lathvopn, haviag filad sppidcations
mmmwnmwmmmwmuw
the Tox law for the Fyeer: 195% thyough and locluwitmg 1957 ent @
hea-ing heving boen held in somnestion erovith on Novesber 324 1963
at the ofilos of the Otate Tew Cuomissien, 30 Centre Streety Bew York
Ciuy, BeTe Bolore Solomem Sissy Deering ef’icer of the bepartamt of
Tazotion spi “Saemon, ot vhich Boaring the Sazpayor eppeared Perectie
slly vith s witness, Sesiinony having been taben and the Pesced
Baving been culy excoised and comefdered,

The Jtate Tex Osamieaion heroby finded

f1) Thet prior and up %o Septombor M0y 1955, W Lexpeyer
wes & comieillary snd resident of the tate of New Jersey vesiéing
with hip wifp end thres ehildrem at Meossent Valley fosd, Matseie
Bew Jorocy, whwre the taxpeysr oubed Bis Oows howos thet the Saxpayey
71108 nonerosident personal ANoome Sex rotums for the yeurs 1P
and 1959 indtceting thot he wae @ resitent of the 5%te of Bew
Jorney o that ho vas emplsped by the 04v) Soouts of U.isle IR
1% at 155 Vst Whth fAtreet, Bew Tork iy, N.¥.; that be was
emcdoyed during 1955 ky hippem Qeer A& G0sy 37 Heot 9t 2treet,

Bow York CLoyy Be¥e

(2} That tn Morah, 1999, the texpoyer wes Tequeated Wy
the Copurtment oF Tszgtion and Mpance to file smnded yesidesh
roturns for 199 opd 19955 thet, secordiosly, the Saxpayer filed
amoniol Cotutos for sald poars on May O, 19995 thet on Julp 17,

'l




10970y wosesoronts were cade sgsiset the taspepoy for the yesrs 17%
ssosonont Fows DeG37UB0 and De637901 48 the emvunts of
1003k and FU%e03, venpeotivelyls tiwt on Oetober 10, 1990 padtisl
‘oenwolietions wers feoued for the years 1R anl 1099 4n the sume of
$ihyih and 0313.40, recpectively, on e grouwnd thet the taxpayor was
eptitied to an exempiion ooly of £0,900,00 for hMawcd? and thewe (3)
rhe ofiome bwe wvoe pot livieg vith s vife fontend of e
{3} That the to pupor £1l0d vesidest porscmmld invame SR
poturne for the gonre 150 and 1097 Anlieating that be wos & Dew Yok
mwmwrmmwmmwwmwmmm‘mmw
von ddvorsed in Nareli, 1796,
) That oo Septondes 15, 1790 the Depertisent of Tuxation
v TS penets of 2100,50 smd 146701, Yesreotively) agsltat
the texpoper “’wwaﬁ%m 1957 sonmouting the tex on tw
besles of & oo wppoyer dicallouine insurence pramion
gage ool Coxes oo vesl propePty owad Ao few Jewsod,
{5 Twt on Septombe¥ 7y 1993 the tozpayer Peneved frem
fow Jevsoy ond vent S0 1lve vAth 8 cousSn ot 175 vest 36th Ctweet,
Bow Topk Gityy Te¥s wicee Do rommioed tirough 1937) that Guring the
upemontionnd pordod be 414 oot vete 1o elther the Htats of Bow Yok
or s Btate of YWw Joreopy m%wmwﬂmmwm
1973 Gwoupt 1957 the taspoger's plece of aboje vithidn the Ntats of
Blow Tork wos of fodefinite copetiong that Saping the slovedontiosed
empoyer 416 not evinoe sy Srbention now 4dtd be sotelly
wnmswawmmmmm Japnoy ¢ Hew Tork But
rercinod o detifolidory of e Otete of Moe Jercers that during the yoars
1998 end 3057y the Sexpeayor maintained & poesanent plaee of abole within
the bRate of Bow Tork
Mosed wron the feregolng findirgs ond all of the ovidenow
| hareln, the State Tz “comiscion horely
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(1) Thot the emwmded retuyms for the years 0% and 1989
saseacmonts for the pears 197% and 197 Sesued on July V9, 1909 uete
mmnmm mmmmmmmwmmwm
sascaoponte for the yesrs 19% asd 1073 (Assesssunt
Bogy MWMM M’W%ﬂ upre Dot doe sfivnre Ob wmwm
A 1T I 5O OPDEN

(2) That elthough the Scapagur was ned & desdeiltesy of
the State of low Teehk durtng the posrs 1996 end V957 Tut mmintaloed
& posmenent plass of ahode vithin the Ctabe of tev Yok dobing Yhe
eforementicasd goerny he ves o PueSdcot of the Gtate of Uow Torky for
g the poars 1956 and 10U7 within ohe intest
saning of mmmm 7 & testion 350 of e Tam &m u-n.

JOSEPH H. MURPHY
/s/ ——— S

/s/ IRA J. PALESTIN




