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MEMORANDUM 52 &

To: Coamissioners Murphy and Maeduft
FROM:  Alfred Rubiastein, Neariag Offiecer

SUBJECT: Richard W. and Marzy E. Krima
Petitioa for a redetermination of e
deficieney or for refund of persomsl
inecone taxes mader Article of the
Tex Lav for the year 1963

A heay vith reference to the above mstter vas scheduled
before me st 80 Centre Street, New York,New York ea Novesher 1,
1966. The taxpayers defsulted in appesrence at the hearing.

The issues invelve !1; vhether the taxpayers vere New York
residents during 1963, and (2) disallowvance of s deduction for s
clained capitsl loss.

;: Taxpayers filed a nonresident retura, fora IT-203, alloeating
to New York $9,317.30 out of total inecome of m,on.oi;‘"m
Richard kriam, an officer and stockholder of Peanyork
Corporstion, reported losses of §3,000 for stoek of Northera Pime
Corporation and §$3,200 for stock of Penayork Lunber Corpers
claiaing the ouultiu becane vorthless in 1963, and deducted
$1,000, the maximunm deduction peraitted on the eral retura. By
andit changes dated May 10, 1965 the Income Tax Buresn disalloved
the deduction for the claimed loss, oa the ground that the taxpayers
were nonresideats, and the loss clained vas aot iaswwred in
oA a basiaess \m;hn the State. ln answer to gquestien "C" oa the
zeturn, taxpayers denied that they vere Nev York resideats for aay
part o} the yesar.

raxpn{c- aov eontend (1) that they vere residents of

New York for 1963 and (2) that as the majority stockhelder and
presideat of Peanyork Luamber Corporatien, Richard Xyimm is entitled
to deduet ths loss on the Corperatica’s worthless stoek -a tag-
payer's petition for redet tioa verified Ostober 6, 196%).

Under Artiele 16 of the Tax Law section 360(11), formey
appliecable, a noavesident'’s deductions for the wsou of
inoone from New York sourees are allowvable " 1f, and ¢0
extent that, they are coanested with incoms arising frea sourees
wvithin the state and taxable mader this article to a ncaresideat
taxpayer.” Volume 20 NYCRR 268.2, the regulation sppliecadle %o




section 360(1l) provides that loss frea the sale, exshange or
other disposition of stock shall not de deducted in esmputing
Hevw York income by & nonrvesident unless iasurred in & business
oarried oa withia the State.

The Menusl of Poliey, Articlse WJl, ia veferring “tm“
‘ ) . DY : i

‘ s 298 U.8.
: o V. 3. ' 3 ""’T",\'mx"‘i?if
1sien, 2480 App. Bav. 6%, aft'd 1} i 800, |

he propriety of limiting dedustions of acaresidents to
expenses connectad with incoms derived frem sources vithia the
State, sinee inoome derived from sourees without the State is met
vithin the State's taxiag power. Resideats, sublest to the
suto'a‘gm taxing power oa all their ineome, ineliwd inosne
from vishout State, mey be alloved cut-ef-State ded ons
not allovable to nonresidents.

,_ iArticle 22 of the Tax Lav, applicadle to this preceeding,
provides:

Sestion 632(b)(1) provides thet a moaresident's items of
gain or loss frea or connested with New York soureces are items
attridutadle to (A) owmnerahbip of resl or Sangidle per
property within the 8State or (B) a dusiness, trade, prefession
oF sccupation carried ea ia the S8tate. .

Seation 632(3)(3) provides that a mearesideat's espital
loss dedustion shall be based solely ca loss derived frea or
connected with Nev York sourses.

The relevant proposed Perscnsl Income Tax Reguletions szes

Reg. 131.2 vhiech provides (a) & noavesideat iadividwal's
iteas of income, gain, loss and deduetion derived from oF
cocanected with ‘w York sources are the items attridutadle to
(1) the owaership of aay interest or tangidle persemsl prowg
in this state; or (2) a dusiness, trade, professioa or o«m
carried on in this State, sand (b} the determisstion as e
itens of income, guin, loss and deduotion ave derived frem or
connected with in York sources is made in aceordanes with
seotions 131.3 and 131.% balew.

Reg. 131.3 provides that adjusted gross inecoms of nen-
residents wdes all iteas of his Federal adiusted gross incsae
"attributedle to the cwaership of aay intevest in ¥ or e
personal property ia this sState”, and includes reatal insens
saeh property.
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e 131.4 provides that adjusted gross faceme of mea~
ruuutﬁndﬂn fn 1itens of the Yedaral sdjusted gress inesame
"attributadle to & business, trade, prefessien or ceenpation
sarried oa ia this State”, and mhu provides that “s taxpayew
u{ enter iato traasastions for profit withia the Btate and yet
not Do eagaged in & trade or businmess within the State.” _

Reg. 131.5 provides that "Items of inssae, gain, loss sad
dedustion attridbutable to iatangible persomsl mﬂ"ﬂ of &
noavesident individusl, including sanuities vidends, interest,
and gains and losses from the disposition oi' iatangible perscanl
roperty, 4o not constitute items of income, gein, loss and
ednotion derived from or connested with New Xork sources exsept
to the sxtent atiridutable to proparty empleyed in & busiasses,
trade, profession or ocscupation carried oa in this 3tate.”

EXAMPLEs 4 a resident of New Jersay owas 100 per cant of
the stoek of X co:g:uuu, which operates a store ia Nev York
State. In 1960, sorporation pays A a uht‘ of $10,000

all of vhich vas esrned in New York, and s dividend of $2,000.
A's income from New York sourees is his salary of m.ooo‘ sinse
the dividend is act income derived from New York soursees.

Reg. 131.6 provides that dedunctions for eapital losses are
included in Nev York adjusted gross imecme oaly to the extent
that such deductions sre bdased on items of iaeceme, gain, leas and
deduction derived from or connected with New York somvces.

lot. Lai:‘pnvuu that "A soaresideat isdividusl, sther
then 2 dealer Ag property primarily for sale to sustomers
ia the ordinary sourse of his trede or iness, 1s not deened
to be ear oA & bhusiness, trade, professica or oe tion ia
this Etate sclely by resson of the purehase and sale m\w
for his owa asoount. Hovever, s acaresideat is subjeet |
upon iteas of Lacome and gaiam attridutadle to the owmership of
B;lﬂrﬁtmibh parsoaal property ia this State (see not{u

The statutes, regulations and cases are clesy and
uneabiguous. Inasanch as the meve ownership of stoek ia s
corporation does not eomstitute carryiang on & business, trade,
profession or ossupation, and is sot svaership of real or tangidle
persoaal npon:, texpayer's clained 1oss is neither fren ao?
astridutable to New York eourees.
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At the time the nonresident veturn vas filed, the Sampayers
sonsidered themselves to be nonresidents. 4 portica of their.
incoms wvas asllocated without the State and they denied that thay
veare resideats of New York for uzgut of the tazahle yeer.

Thias coatradiets and soatroverts iy subsequent elaim that
"l was a resideat of New Yerk State during the tamadle year 1963°,
::::-M ia the petiticn, a eonclusion unswpported bWy any

I aa, thavefore, of the opinion that the noties of

~ daficiency and statenent of sudit shanges should de sustaiaed.

The deeision of the Tax Commission sheuld be substaatially
ia the fora herewith sudmitted.

/s/ ALFRED RUBINSTEIN ,
Etm‘ (7 ¢ {77

Dessmber 13, 1966

2::' (D«:c, (6, !C'('éé)

MART IN SCHAPIRO

- Approved

Approved

SAUL HECKELMAN




IN NB MATYIR OF THR PARIVICH
o
RICKARD V. AND NANT B. KNI

“wzaﬂ%m

. Riehard V. ond Mary B. Kyiam, heviag £1led o petitisn for
& vefeverninstion of & Gofisieney or for vefund of perseacl insens
Saxes wnder Artisle 32 of She Tax Lew for the yeew 1963 (file ¢
3-6113357) ead a nstice of heaving heving Desn Suly servel by

8eil on the Sampeyers oa Septanber 19, 1966, setting dom s
hoarisg for Nevasher 1, 1966 ot D100 poii, a8 00 Cantre Stweet,
Bev York, Nov York, before Alfved Rudinsbetn, Nesriag 0ffSew of
the Stete Tox Comntsston, end $he Sarpeyers heving defaulted f8
mu.mmmmmuumf
PAers W regiotered mil, seserding then further oppertentiy b0

appoay and be hourd, and an effieiel Tesatpt of the Tatted Shates

Post 0ff1ee having Deen esstved as présf of delivery of seld |
Batter heving Been duly eusained sad ednsidered,

The State Tax Comntsslen havedy findss |

Q) M*Msﬂ“nmm
insens tax yetura for the yeor 1963, aXlossting s New Tesk
$aeene of §9,317.30 and zepertisg a taxt of 250, P What ofter
aniit the Incoms Tax Buvess issued & Aediee of defieteney and
stetenmt of suilt chenges doted Ney 10, 1965 diselloving o




dedastion of §1,000 fren Saxpayer's New Toyk incens for o less
claimed %5 have been tneurred on i1atangihle persenal preperty
on the greund thet sush loss was 204 esanested With & dusiness
earvied on 2y Whe tampayer ia Nev Yerk, and vossaputed the Can
%o shov & dafisiensy of §%0.

(2) That duriag 1963 the tapeywrs hed 1neens fyen
lev York sourees 1a the saeust of $10,317.305 thet Sampayers’
elatasd less oa shezes of stoek of Pennyesh Lusber Corporetion,
of viioh taxpayer, Richerd Krias, clatss ho wes Whe president ond
amjority stockinlder, nlleged t0 have boosns wertiless, was ast
attzidutedie to ounenshiy by the Sanpayers of vesl or taagille
perstnal preperty vithia Whe State, new atiridutable to & dusiness,
Eale, profession or seawpstion ssrrial ea Wy the tepayers vithia
the State; and that ot a0 tine Saring 1963 vere the Sampayews
renidents of New Yors. \

Saset on the foregoiag findiags and all of the evidense
presanted Mareta, the &Sste Tex Commission hevely |

DECIDRS: :

(4) That the tazpayers wers net residents of New Yask
for any portion of the yesr 1963.

(3} mmwmunmw".mm
1082 was properly 4isallowsd ss net delag attribatadle % o
busiasss, trads, profecsion or sesupatien carried ea ia Nev Tagh
aer atizidutadis t0 swmerahipy of resl or tangible persesal
proparty swasd in Rev Tark; that seosadiagly, the Saxpayere’
insene fron New Tork souvees for 1943 was §19,317.30 and set
$9,317.30 as reperted by the Saxpayer.

- () That, secsndiagly, the aeties of dafisieney ispesing
additions] Sanes wpea the tampayers for 1963 1s aorvest el e
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susunt set forth thevela 1s duo and oving Sogether with afditiensd
1atevest anl other statutery cherges; thet the said mediee of

208 heve doan Levfully damended, and thet the Ssapayers® potitien
for & redoterninstise or reduad with yospest herets be and the
sene hevedy ie dented. |

DATED: Adany, Bew Tork, e 27th 8aF @F December e 3966 o
STATS 24X oI ON

/s/ JOSEPH H. MURPHY

/s/ JAMES R. MACDUEF




