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BUREAU OF LAW

MEMORANDUM Era g [M’M‘”"%

TO: Commissioners Murphy, Palestin snd Macduff
FROM: S8olomon 8ies, Hearing Officer
SUBJECT; KIRSCH

1951 Assessment #B-163405

A hearing with reference to the above matter vas he
before me at 80 Centre Street, New York, N. Y. on July 1, IM
The appearances and the evuﬂen produu were as shown ll

stenographic minutes and exhibits submitted herevith.

The principal izsus involved herein is whether the
assessment which was made cn August 20, 1956 should have m uade
vithin the three-year pertod imstead of the five-year peried ia
sccordance vith subdivisien 1 of section 373 of Tax Lav vhere
the taxpayer reperted as s capital .{nin the profit realised en the
sale of depreciable asguts lecated Califernias and ussd by him in
connection with his business there instead of reporting same v "
normal income. On his return for sueh year the taxpayer
on a schedule of capital gains attached to the returm full mtm
concerning the a:gusiuen and sale of all machinery, equipment
and inventory used in the taxpayer's business.

Om Mum befors the court in the matter of
ACH LIRX it ) LON, 15 AP, 24 325 223 K. X.8, 24
ron Lot o, cobe Tt Statulary tiae titiatien ‘:.':i':u"““
ayer reper a8 cap: g upon his pers ‘
tax r.tm the gain acerued u the sale of hetel yo 0
court num\.a thc natter to autc Tex Commission in ord: _ AR
inquire inte the appliecabdility of the three-year statute of M tlens,

Although, in an °§. on issued prm to tho m&ua of
the U,.8,. 3uprou ewt in the case eof Color | , ‘
, 357 U.5. 28, the Attorney Gemeral has &

“Where either gross income or capital gain has
besn understated by mere than 25€ of amount repsrted
oen the return the Tax Commission may revise the retum
within five years after it has been filed aven thomgh
the amount has been erroneously included in the retura
as capital gain or gross imcome as the case may be,"

the Attorney General by letter of Nay 25, 1965 to Counsel has reseatdy
g&at&:mial;!d his opinion as one where tﬁn question of full disecloswrs -
8 Not an 1ssue, L
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/s/

wle
The Attorney General, therofore, held that in the . onse
~whers there was full duel.mm in the return, the yonr

limitation applied,

‘uurwmmmsuhmtmmxummmmmw

capital that simo the taxpayer did not coneceal information
or omit sme ¢ rceu:l ts, but zade fMll disclosure on m
the assessment should have been made within the tm‘m utm

time pm 10& la aecwdmm with the case of Colom
*) il BE Y 1 ; mg

the reasons stated adeve, I recommsnd that $he

v For
detormination of the Tax Commission m the sbove matter bo

substantially in the form submitted.

M. SCHAPIRO

S. HECKELNAN
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1e tsyneyer bepein, reving f1led on sprlicstion fop
revisicen ¢ pefund ef perscasl ine-oe tepes under spticle 16 of Ve
Toz iew foir Uie Yeor 1591 snd e iearing heving besn heléd in esamestion
tierewitt et the cffies of the Gtate Tex Leam'ssion at £O Contve Htrwed,
Tew YoMy 1Yy on Juiy 1, 1963 beforve folomcn Etes, Peertns (ffieew of
t ¢ Uppsrteest of Tamotion snd Finshee, st whict besriss Ve Sampayer
sppraTer In Tefsck end wes Popresented by irtiur Young ¢ Conmpany,
Certiited iutlie -erountents, by t. very Pafuse, CFi, Sestioeny
Eaving bern Caxen and the regerd Ruvizg besn Guly emesined sof 0UB-
sideres,

ibe itats "ax (empdcefon beveldy Tindm

(1) Trat the tisveyer filed a porsomel inccoe tex Tedwm fow
the yesr 1471 in wlic® te verorled sudjeet to nernsl intome & Wesinese
lces ir tie sule of (1,340,033 that $n siditien, the Stawpayer 1Msted
scielduier of capitsl geoine ond re.ortes s cet capitsl getn of L W TR
subject to certtal geim tas op falc reslised fros the sele of SSabew,
timber lands snd dwcreeishle Dusiness sesete; thet on iupust 20, 1998,
thre lepsrteent of Tapetion sad Fissaee ssée an sdéitionsd asssesment
epelnst t'e tsxpayer (esessmrit Bo, Pal4300%) heldtng Vo goln Posl-
1gad cnn e sale of dopreeinile tusiness sssets to sonstitute inecme
pubteet t¢ rerzel tey Puther than niet capital gain tem,

{2) Trat the taspayer mede full ¢lstlocure of the tremseettens
by reporting the sales of the Butiness property enm hir cersonsl ineene
tax return for 197 gnd 0td net ceness] oF onit speciffie reeeivts o
inscourate’y re ort sueh reee'pls

wle



Baned pony the slcwe findings od all of ithe ewideces PPee
seuted berein, the ftate Tex Lommisesion VePely |

s e ST |

(£} Trat the essectzant for the yeer 1951 asde on ifuguet 30,
1655, wee not ticely sade wIth4n the-e yeers from e dete of the
fit4ng of the vetupr §n gecordanee »it: subtdivizton 1, ‘eetion 373 of
tte Tax low,

(51 Trat, seccrdinsly, the scditicnal ssesescent for the
yeer 1991 (sszepurent ¥o, FedSR049) 45 (e sum of F13,497.,t0 weas net
Cur gd wap ot lewfully decended snd trat the sfcrecenticned 005088«
tent be end the sone 18 Yeredy eaneslled n full,

g Y% T ET CRITERR,

TATRE: alleniyy Uew fork, eq the 28th  dey ©f  January s 1966 .

ETaTT TaX COM1ia3m

| /s/ JOSEPH H. nﬁmv

/s/ IRA J. PALESTI

/s/ JAMES R. MACDU
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