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MEMORANDUM /&,«7 @M"Z
. ‘ b/

cmumn umy, Palestin snd Mactuf?

FROM: Solomen Sies, Hearing Officer
SUBJECT: Stefan Xasss, appiieation for vevisiem

Decenber 22, 1959, the taupaysr's vepresentative wrete a e

or vefund of perecnal incems tains wnder
Artiale 18 of the Tax Law for the year 1958

A hearing with refarencs to the abeve matter was
B o, e imarms o e s Sk, predeeed
» LI ‘ {
were as ah;n u',m o‘h:zumhh.nhum and ewhibits
swbnitted herewith, |

The substantive question presanted hévein is the

repriety of the penalty assessment i{n ths sem of $580
{hpmd for fallure to supply informatien with vespest te
a deduetion of Paderal inecoms tax interest in the amowumt
of $2,055.19 taken on the 1088 Mew York State tan Teture,
The ssomndary issue is whether the taxpayer filed a timely

licstion for revision ov Mefund vith yespest to the
osrenantionsd sssessment,

The assessment was isswed on December 11, 190858, On

Jetter te the Incems Taw Buveau protesting the ansessment.

The form IT-113 was net filsd until May 28, 1963, The

Income Tax Bureau danied the taxpayer's applieation for
revision or refund on the ground that the applicatien for ,
revision or refund was not fimely filed, I am of the cpiniem
Rewaver, that the latter of protest, filed on Decemder 23, 1988,
eonstitutes a timely filing of the tawpayer's applicatien for
revision or refund, '

. ‘With mput te the substantive issus iavelved, the
i:nm Tax Bursau on April 8§, 19359 wrots to the tanpayey a8
follows: '

, "In the audit of your 1958 New York State (noeme
sSax return, & deduction has been clained for Fedaral
ineome tax interest in the amownt of $2085,19, In
support of this dedustion, it is uested that you
subnit & complate explamation, sh g the years
u:x:u and give details of the adjustments
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Thereafter the assessnent was issued on the failure to
supply the information requasted, The taxpaysr after the
issuance of the assessment pointed out that a similsr assesss
ment was issued and cancelled against ons Benjanin Xurs with
vhom the taxpaysr was in pertnership, and e einilar assessment
had baen cancelled; In respenss thevets on Maveh 18, 1960 &
ht:c:"m written to the tampaysr whioh prevides in part
as follews: ‘ ‘

"This offfice is in receips of yeur wtﬁr of
Decender 22, 1359, protesting the adove asssssment.

© "You are advised that the inforwstion sudbsitted
in your letter is insuffieient to permit the caneslistien
or adjustmant of the above asssssment and befere any ,
sction can be taken, it will de necessary that yeu
submit a breakdown of the interest paid the Yederal
‘Bureau of Internal Ravenus to indicate the-smount of
such intersst that ineluded peaalty, and ¥lid ameunt
that oonsisted of intevest: It will alsc b6 necessary
that you submit a oogy ox ceples of the Pedevel audit
or audits whieh resulted in such intevest paymente,*

It appaars that the U, 5, Iaternal Revenus Servies andited
- the taxpaysr's Tedaral return for the year 1848 and isswed &
notice of deficieney for that year, The taxpayer never filsd s
form IT-118 veporting the Fedaral changes for the ysar 1088, The
tax ry it is claimed, slected te deduct his {ntavest asewmist

on said notice of deficiency wntil it was paid in the yesr 1984, B S

The taxpayer testified that in 1948 & partnevship var
formed under the name of Amsrican iyloptie Co. cemeddting of
the taxpayer, Chariss Kurz aad Lillian Xurs; that the partnevahip
continued until 13488 when a cerporation was organised with the
same principals, suscesding the co-partneyship; that the Federel
Governsent, upon audit, wvissd the profit sharing distrilmtion
of the pa rship and assessed each of the thres partmers
ascordingly.. |

,‘Mﬁ?ﬁmdmtmu‘wumﬁﬁmunhm
returns of the partnership and the mmsmmwvw .
to and ineluding the year 1048, In sueh independant + variomw

deductions were disal the taxpaysr. It was never shewn,
he::nv. that the taxpayer had omitted gross inocoms frem the
returns, - . |

I an of the opiaicon that sines the taxpayer had failed
to submit the information vequested {n the letter of Apwil §, 1889
that the imposition of a penalty asssssmeat vas preper, Newewer,




/s/

/s/

‘against Beajamin Xurs which have been canosllsd in -m,

I belieove that the Tan Mtu in its ¢incretion should
n«nﬁcm&ﬁ«ﬁnﬂuatnt lwmmu‘t ]

- forth belowt

- In the e.-iulu't latter of Mareh 18, ll“ -me ol’ |
the obiections by the State Tax Commission was that the '
had failsd to submit & byeakdown of the iaterest pl“nm
Yedoral Government to indigate the amovat which was ia fast
penalty and which was intavest. lowever, even if the entire
de o should have been disallowed, and an sssessusnt lum,
the assessmeat would have been in the mt of $75.88, :
sven Lif asoumulated interest of 128 per annum {s added to this
mtunmuaumuumun.mmxu P

% ) ’

The further uuq alm for the vefusal to emiesl m
penalty sssessment vas that the taxpayey falled te submit -q“i
of the Pederal auvdit or audies which resulted in sweh hum
payment. The pre eanforenve officer ttuu that the
foyss 1IT-llb's, hpma of Fadarval Chenges ey &
reinsue an assessment for the fiscal ysar quuhg June 99, fﬂn ]

and to isnus an asssssment ast the taxpayey for the yeay.
1983 on the basis of the tmiyu-'- zuxm to ﬂ.h a mpm
of Tedsral Changes.

"Om July 1, 1988, Chapter 373 of the Tan Law m m
to provide that where thers has been a failure to yepowt “
Tederal Changes, an assessnent can be nade at any time, mn o
however, the aormalthressyeay paricd of assessment againet the
taxpayer on his 1985 return had expived on April 15, 1988, Mw
to the ohangs in the Tax Law, the period vas closed and the
taxpaysr was net required to veport Fedsral Changes. Nor e
the Tax Commission have the vight to issus an mmt cldut
him based en suéh changes.

Sines, tharefere, the mmly possidle assessment m
have been hmd againet this tanpayer would have basn sun
disallioved the interest dedustion because of lask of wm&u‘
I balieve therefore that the penalty should de reduced teo the -
sun of $150 which vepreseats the asdditional tax en a disallowenes
of iaterest plu interest at the rate of 129 per snmum from the
dus date of the yeturn to the date of the determimation. =

SOLOMON SIES

$8/¢s ¢ i -

Mareh 18, 18588

MART%N EEHAPIRO

SAUL HECKELMAN




Computation of Tax Upen Disallowance of Interest
| Deduetion in the Auoult of $2,088,19

Taxable balance showa en retumn $3,287.9¢
a&a iaterest dedustion 2,088,218
Total _ R i rtiinnid
Normal tax on $5,000 R A
_ Normal tax at $% of balamos of $322.88 17,32
| Total mormal tax Ty
Less 15% oredit ' - 26,88
Balance tax due . 3"'!!37ﬂr 
‘Tax reported on the return KT RTY
Additional tax dus on vetwrn 73.48

Interest at the rate of 128 per annum
from April 15, 1987 to Namh 18, 1968~ :
107% 78,60




LYATE OF NEV YORK
ITATE TAX COMMISSION
IN THE MATTER OF THI APPLICATION
or
STEFAK KAESZ
POR REVISION OR REFUND OF PERSOHAL
INCOME TAXES UNDER ARTICLE 16 OF THE
TAX LAY POX TRE YEAR 1358
$
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The taxpayer herein haviag filed a tissly application
for ravision or refund uf persomal income taxss under Article 18
of the Tax Law for the yeusr 193¢ and & heaviag haviag besn held
in comnection therewith at the office of tha 3tate Tan Comniseien,
80 Cantre Ztreet, Hew York, ¥. ¥. on lHovesber 8, 1064, befove
Solomon siaa.'ﬁﬁariug 0fficer of the BDapartnuat of Tamation and
Pinanes at which haaring the taxpaysy appeamd persunally and
was representad by Kehn § Cos, Cortifisd FPublic Accountants,
tastimony having baem taken and the satier hiviag deea duly
exaained and considered,
| The State Tex Couxiossion hereby fiades

(1) That the taxpayer, 3tefan ¥aesaz, filed a 1088 fncom
tax resideat retura in which he daducted *Peceral inccome tax
interaast® in the sum of 62,358,191 that the texpaysr was requested
to subnit & ccaplets explanation for the daduction ¢f Federal

incons tax laterest paid to the Federal Buraau of Iaternal Reveaws
and toc give full details of the adjustment mide,

(1) That on Decambar 11, 1883, the Daipartment of Taxation
and Financs issued an sssesssent (Assessment No, B-705528) agaiast
the taxpaysr for the year 19358 imposing a pemalty in the sum
of 8800 for failure to subait the inforsation riqu-atnd.
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(9) That the taxpayer has faliled to submnit the information
requested, although afforded awsercus opportunities to do se,

Fesed upon the foregoing findings and all the evidenee
presented hevein, the State Tan Commission heredby

DETERNINES:

(A) That the State Tan Commiasion properly imposed a
penalty assessment because eof the fallure of the tanpayer %o
submit ths informatien requested in accordance with the then
euisting section 378(3) of the Tax Law (nov auddivision & of
such sestion), |

(3) That the penalty, howaver, is heredby reduced from
$500 to $150 and the balancs of such penalty ia the amcuat of
$2350 i» heredy cancelled; that to the sxtent that the
assessnent is herein modified, the assesament is correct and
heredy affirmed, and tha taxpayer's application for revisioa
or refund vith respect thersto be and the same is heredby deatled,

BATED: Aldbany, New York, on this 31st day of  March » 1886, R

STATE TAX COMMISSION

/s/ JOSEPH H. MURPHY
residen
/s/ IRA J. PALESTIN

T Teaalsslcner

“Toealscloner




