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) . "' MEMORANDUM
TO: Commissioners Murphy, Palestin & Macduff ) o o
b FROM: ~ Solomon Sies, Hearing Officer ;

SUBJECT: AGNES HILIMAN, Executrix of the Estate of - e
H, M., HILIMAN, Deceased , ' e

Application for Revision or Refund of o h
Personal Income Taxes under Article 16
| ' -~ . end Unincorporated Business Taxes under
- v Artiele 162A of the Tax Lew for the years
| » 1955, 1956 and 1957 » -

Assessment #FA.877kg - 1955 | = N
Assessment #FA-87748 -~ 1956 , L e
Assessment #FA-87749 - 1957

» A hearing with reference to the above matter was held be-

G fore me at 80 Centre Street, New York, N.Y. on November 16, 196k,
The appearances and the evidence produced were as shown in the steno-
graphic minutes and exhibits submitted herewith.

, The issue involved herein is whether funds found in a safe-
deposit box of the decedent taxpayer and withdrawn by his widow ten !
(10) days before his death represents additional income from the de- RO
cedent- taxpayer's business attributable to the years 1955, 1956 and N
1957, based upon field audit examination. ‘ AR

The executrix did not appear at the hearing. However, an
accountant for the decedent taxpayer and an officer of the Chase
5 Manhattan Bank testified on behalf of the decedent. -

~ During the years 1955, 1956 and 1957, and prior thereto,
the decedent was engaged in business as a Jobber of brass and copper
at 188 Flatbush Avenue Extension, Brooklyn, New York, under the name
of HM. Hillman. He also maintained a branch office at 125 Market
Street, Philadelphia, Pennsylvania. »

9
.
1

The taxpayer died on May 10, 1957, leaving an estate subject
to taxation in the sum of $1,145,801.30. At the time of his death
he was confined to a hospital as a result of an automobile acciden{:.
Prior to his death, the decedent taxpayer maintained a safe-deposit
box at the Chase Manhattan Bank at 25 Broadway, New York, N.Y. About
ten days prior to the decedent's death the widow went to the safe-
deposit vault and withdrew the entire amount of cash deposited therein
in the sum of $42,500.00. Testimony adduced at the hearing indicated
that the decedent maintained personal checking accowmts in three banks
with an average balance of about $138,000.00 in epach, drawing mo in-
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TOs Commissioners Murphy, Palestin & Macduff ‘ Page 2

RE:  AGNES HILIMAN, Executrix of the Estate of
H.M. HILIMAN, Deceased

As a result of field audit examination conducted by the
Income Tax Bureau based upon an analysis of books, records and other
information made available, it was determined that the cash foud in
the safe-deposit vault represented additional income not previously
reported by the decedent tax%ayer and was spplied to the years 1955,
1956 and 1957 as follows: $18,000.00 to each of the years 1955 and
1956, and the balance of $6,500.00 to the year 1957.

The eo-executrix, Agnes Hillman, submitted an affidavit to
the Surrogate's Court, Kings County, in which she stated that, "Upon
information and belief, the cash value found in the safe-deposit box
came from the sale of stock in Dahlquist Company and subsidiaries in
1947%, To bolster such contention the representatives for the dece-
dent taxpayer submitted a copy of New York State income tax return of

. the decedent taxpayer for the year 1947 in which he reported a capi-

tal gain in the sum of $150,000,00 resulting from the sale of his
stock interest in Dahlquist Company and its subsidiaries. However,
no proof or corroboration was submitted to indicate that the checks
received from said sale were actually cashed and the cash actually
deposited in the safe-deposit box. The representatives for the tax-
payer contend that they were unable to furnish corroborative proof
because of the lapse of time. ‘

The officer of the Chase Manhattan Bank testified that from
1943 until the date of his death, the decedent had made anonymous
contributions in cash to a fund %o be established with a hospital
which aggregated the sum of $54,000,00; that during the period from
1943 to 1947, the decedent taxpayer made cash withdrawals by check
from his business and personal checking accounts aggregating the sum
of $100,000.00; that after meking such cash withdrawals, the decedent
would go down to the safe-deposit box inferring that such cash was
deposited in the vault. There was also testimony to the effect that
the decedent taxpayer and his wife lived very frugally; that the
average income of the taxpayer and his wife from 1943 until May, 1957,
was more than $75,000.00 a year. It appears that the cash contribu-
tions were taken from the business and reported as such on the dece-
dent taxpayer's income tax returns.

Although much ado is made of the fact that the Internal
Revenue Service accepted the final returns of the decedent taxpayer
for the year 1957 without any change, it appears Zrom the testimony
of the accountant that the Internal Revenue Service was only supplled
with negative evidence (Minutes of Hearing, pp. 38 & 39) and probably
was not aware of all the facts in the case.

The attorney for the decedent taxpayer has cited the case
of George Overbeck, 14 T.C.M, 987. This case has no application to
e instant case since it is based upon an allegation of fraud, where
the burden is upon the Federal authorities to prove such fraud. Fraud

is not involved in the instant case and the burden of proof is upon
the taxpayer.
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TOs Commissioners‘Murphy, Paiesttn & Macduff Page 3

RE: AGNES HILIMAN, Executrix of the Estate of
H.M, HILIMAN, Deceased 3

: Although the large income of the decedent taxpayer would
normally be consistent with a withdrawal of $42,500.00 and placed
in a safe-deposit box, this is not the case here. The representa-
tives for the taxpayer contend that the $§l2,500.00 found in the safe~
deposit box represents the residue on the gain on the sale of the
decedent taxpayer's stock in 1947; that the reason for the deposit
o seid monies in the safe-deposit box was the fact that the dece-
dent had been embarrassed by the bank closing in 1933 end that he
was determined to avoid any such situation in the future by keeping
cash available in the event any similar condition occurrede.

I place no credence upon the contention of the representa-
tives for the decedent taxpayer as to the explanation offered by
them in the light of the testimony adduced at the hearing. It 1s
cleimed that the decedent taxpayer deposited $150,000.00 in cash in
a safe-deposit box because he didn't trust the banks yet at the same
time maintained three or four bank accounts with an average balence
of over $130,000.00 in each drawing no interest. No satisfactory. .
explanation has been offered with respect to the depletion of this
$150,000.00 or how the monies were accounted for resulting in a
balance of $42,500.00 in the safe-deposit box shortly before the
decedent's death. In addition, the officer of the Chase Manhattan
Bank testified that dquring the years 1943 through 1947 the dece-
dent was wont to cash checks in large amounts on one of his checking
accounts and that on numerous occasions after cashing such checks
he would go down to the safe-deposit box in the bank so that it may
be inferred that the decedent deposited such cash in the vaults
that such withdrawals over a period of approximately four years
amounted to over $100,000,00, Assuming that the anonymous contribu-
tions amounted to $54,000.00 and were taken from the safe-deposit
vault, it would, therefore, appear that the amount in the safe-de-
posit box at the time of decedent's death, if the contentions of the
representatives for the taxpayers are to be believed, should have
amounted to $446,000.00. This is incredible. Moreover the audit
indicated that upon an analysis of books, records and o%her infor-
mation made available, that the cash found in the safe-deposit vault
represented additional business income not previously reported by
the decedent taxpayer.

‘ For the reasons stated above, I recommend that the deter-
mination of the Tax Commission in the above matter be substantially
in the form submitted herewith.

MAR 111 .

Approved

Lot o

Approved

Hearing Officer
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LTa7T TAY COMMISSICR

TATR OF HPW YOREK

ﬂwmwnnuﬂh“”-ﬂl‘.”““&ﬁ*““
IN TEW MATSTR CP TR APPLICATION

| oF PR |
AQRTS HILIMaAN, YXTCUTRIY CF TRD FSTATR OF
RILDEMAR M, zﬁmm, DPCEASED

‘H _BFVIGION CR ETFUSD OF PURSCHAL mcmm
i i’u"*ﬁ ARTICIY 16, AVD LETICOWPORAITD
UeTivss TANFS UNDPR ARTICLE 16-A CF Tie
TAX Lsd FCR TFR YVARS 1955, 1956 AND 1957

ﬂﬂ““”ﬂﬂ”“‘“ﬂ““ﬂ“““‘““”

Agnes mxm, Executrix ot t!m Estaf:a of Fildenar Hillmsn, having
f1led applicaticns for revision or yefund of additfcnsl personal income
tazes under Article 16 and minocrporatnd business taxes under Article 16.A
of the Tax Lew for the years 1955, 1956 end 1957, made against the dece-
dent taxpayer, I, Bmw, sud a hearing baving been held in connsetion
therewith at the offiece of the Btate Tax Commissicn at 80 Centre Stuet,

Few York, N.Ye en the 164 day of Hovmber, 1964, before Sclomon Sies,
Renping Cfficer of the Department of Taxaticn end Finance st which hear‘-lnt

}
]
tha (:mpawr was representad Ly w“ma ) gt m,.u-n g

a——
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mrdsall. ?aq., M Ml, tos’tm uﬂug been —~ab
having teen duly exemined and considered,
The Etate Tax Commiscion hereby finds:
(1) That the decodent taxpeyer, Hildemar HQ mmm. ﬂied per-
sornal and wnincorporated business tax returns for the years 1959 and 19563
thet & final return for the period from January lst to May 10, 1957 vas
filed en bekslf of the decedent, H.M, Fillmen, by the Chase Kanhattan Bank,
co-executor of his ectate; thet the decedent taxpa;'er died on May 10, 1957,
(2) That prier to his death, the decedent, Hildemar M. ¥illman, |
raintained o sefe~deposit box at the Chase Manhattan Pank st 25 Breadway,  °
Sew Yorky NoY, In his oun nemes that prior to his death the decedent, .
Elldemar M, Fillzen, was confined to & lmpxtﬂ as & result of an auto.
mobile aceidents that about ten days prior to the date of the death of
the Qecodent, Fildemar M. ‘mnmm, bz widow, Agnes #illpen, withdrew from
the safe-deposit box at Chaose Manhattan Bank the entire proceeds of cash
contained therein in the sum of 42,500,004 that on August 26, 1960, the
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Department of :Amnﬂ@ and r:lnaneu ‘mne hdeitiénu assessments of perscnal
J»md unincorporated business tomes axdnat.tbc decedent taxpayer, Hildemar
e Fillman, for the years 1555, 1956 and 1957 (Assesswent Yos, u;é??h?{
FA-87748 and PA.BI7N9, reametiwly) to include as additional income a
portion of msubstantiated funds in m«ea-depoﬁt box in the sum of |
$18,C00,00 for each of the years 1955 and 1956 end the sum of 66,500;00
for the yeer 1957 o tha hnu of u th‘w audit om!nuttm.

© {3) That the amwtﬂx Agnes Hillmen sutmittod an .rneavn to
the Surrogate's Court, Xivgs Cownty, in which she stated thats ‘trpqn :
Informaticn and belfef, the cash value found in the safe-deposit box came
rrom the nn,le of atock m Pahlquist cmpan:r snd its m’onidisrin 1n 19u79y |
ti*at the tmayar'o rqpremtauw snbmitted nt the hnrinr. & copy of the
liew York State income tax return of the decedent taypayer for the year
1947 4n which he reported a eapit’al gain In the sum of §150,000,00 resul.
ting from the sale of a stoék interest in Dahlguist Coxpany and 1ts sub-
sidlariesy that the representatives of the taxpayer vere uable to submit
proot of the checks received :treu uid trensaction or to submit proof that
e mmmn i wﬂmtw umna mq mmur Mﬂw ia tha aﬂm«%

on=;’ )...‘

(‘b) 'nmt the aomm tmmr udntainea poueml mekin;
aecmmts in three banks in the City of New Yorkj that at the time of his
deoth the decedent taxpayer had on deposit the followings Chemical Corn
Txchenge Pank & Truaf mpm - 5&8;317.130;- »xamxfacturou Trust Company «
$35,276.255 Benk of New York « §5%,6E0.84) that for st least five yeers
pricr to the decedent taxpayer's death he muintained these three bank sce
counts In spproxizately the a&ommnmé balences, which bank sceoumnts
€14 not pay any interest therecng that 1t 18 contonded that the reasoen
for the deposits of cash in the safe.deposit vault was the decedent tax-
payer hed been greatly ezbarrazsed by the benk closing fn 1933 and ves
dcste-r:n—med to avoid any such situation by keeping cashaveilabdle 4n the
sofe-deposit boxg that fz?w 1943 until the date of his death the decedent
hed mede anonymous comtributicns in essh to a fund to be established for
& hospital which aggregated the sum of §5%,000,005 that the cash contribu.
tione were taken from the tusiness and reported ss such on the decedent
taxpayer’s income tex returnj that during the pericd from 1943 to 1947 the
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deeedant tazpnyer mada eaah uithdruuals br eheck from hio businaaa and
_~persona1 checking accounts aggragatins the sum of about 8100,000.00;
that efter making such eash withdrpwals the decedent would go down to the
safeo-foposit vault, 1nfe§x1ng that such additional cash was depcsited in
the safe~deposit box of the decedent taxpayer and that he ecntinu@d to
roke aéditional depaaits of cash {u said bex vp to the tine of Ris death,
(5) That the representatives for the decedent taxpayer hatq i
failed to eatablish that the eash in the uate—deposit hox’rppresented the
procaeds from the aale of the de¢edant tnmaayer’l 1nterest in the Dahl-
quist Company stock as set forth in Ftndins €3) above; that the sontenw
ticns of the representatives for the daceéent taxpayer are not supporisd
by the credible evidences sdcuced at the hearing; that no sasisfactory
explanation was offered with respect to the depletion of the $150,000,00
in cash claimed to have been aepesitad in the aate»depcsit box in 1547;
that 1t would appear from the testimony adduced at the hearing that the
contentions of the rapresentativen for sald decedent taxpayer that the

latter not enly deposztod in the safe-deposit box @150,000.00 but made
uﬂf«ﬂﬂ«ap%‘ﬁmtﬁ Wepwstta da »u:a naFbndEpasl s S

.: L) d«a&nwthmaamnnnﬁyﬁxly*mh~&a‘nu&ﬁmeafaodrﬁvs’ﬁ
ted to approxinately @1&6,0(}0‘.00; that the eueit (SENUEURRCRET ULAN an
analyczs of hooks, records and other infawmation mano aVatlabla, tha eash
in the sum of £42,500,00 withdreun from the sefe-deposit vault represen |
ted pdditional business fncome not pr«vieusly reported by the decedent taxe’

payer, , |
' Posed upon the reragning rindiuga end ell of thc evidence presen~
tmd herein, the Btate Tax Coumpinsicn heveby

DFTPFMINCSs SRR ,

| (4) That the unsubstentiated funds in the safe~deposit Pox in the

sur of {42,5C0.00 éonst!tuted additional perscnsl end unincorporated tusi..
nees tax income of the decedent taypayer for the years 1955, 19%6 end 15573
that the same was properly prorated smd attriduteble es fcllowas €18, 000.00
to each of the years 1955 and 1956 and $6,500.00 to the year 1957.

(B) That, sccordingly, the edditional nermal and business income
toves assessed under Articles 16 and 16.A of the Tax Lsvw for the years

-




“1955, 195 and 1957 (Assessment Nos. FA-87747, FA-87748 and ¥A-8774,
msmativelﬂ ' m‘a correcty thbt sald ‘nﬁs@meﬁta do not inelnde any tax
or other charge widch could not have bém laufully demanded and that tre
applications for revisi:m or refund with respeet thereto be and the sere
are heredy deniad« : .

CATPDs Albenyy Neuw Ycrk, en the g’k day of 3706/6%, , 3964.
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