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TO: Conrulssloners Murphyt Palestln & Macduff.t"-

FRO1* Solonon $teso Hearing Officer

SUBJECT: VICTOB G. FAIE0 and D0RO$IY FAlBOt
his wlfe

f959 Assessment No. B-82692\ ' \

Artlcle 16

FornaL Hearlng

A hearl-ing wlth reference to the above matter was held before
me at  BO Cenire-Street,  l [ew Yorkl  N.Y.,  on February 10r.1964t The
appeaxa.nces and the evidence produced l,rere as shoun ln the steno-
graphlc rninutes and the exhibits subnitted herewlth.

fhe issue lnvolved hereln ls r,qhether the taxpayelr a non-
resident, employed as a seeurlty salesman or eUstonerrs man on a
straight'comfois31on basls by a stock brokerage firn 1n New York Cttyt
ls entitled to allocate cor'rml5s1ons clalmed to have been earned out-
s lde the State.

In L958 the taxpayer r,las enployed as customer I s nan bI
Dreyfus & Co. IIe terninated hls emploSanent r^llth saj-d.firn in Janu-

salesman bYarY: f959 and uas thereafter employed as a seeurity salesman by
Theodore Tsolainos & Co.. a brokerage f lrm havine lts sole place ofTheodore Tsolainos & Co., a brokerage f lrm havingTheodore Tsolainos & co., a brol{erage flrm havl.ng l.ls sore prace or
business ln New York Clt i .  The tarcpayer in hls return f,ot., I959_re:
ported gross conaissions' f ron Dreyf i is-& Co. ln the sum of #ZZrO7L.83,
although the sa.roe !,ere earned 7n l95B but were recelved by hln in
795_9.. IIe-reported as net conpensation from both firns. the sum of
$3Qr3h6.fB. 

-fhe 
taxpayer dedlcted the sum of $91586.6) approxlma!1ns

25%'of his conmissions: and allocated sald anount-as earnlngs outslde
of the State of New York. The taxpayer became a reglstered security
salesnan ln the State of New Jersey ln 1960

The ta:cpayer presented at the hearlng hts trade bookn which
is a regular binder ln uhich he lndlcates the trades which €r€ corl-
surnrnated, the nane and address of the customer, the date the securlty
is bought, the date 1t is soldl the narne of the securltyr.purchase
and selllng prices and the anount involved ln thB transadtlon. The
taxpayer testif ied that one of his accounts uas a Mr. Anastassatos
of Montreal, Canada; that in 1959 the trade book lndlcated,-7-7 -!l+f-
actlons lnv6lvlng thls customer wlth gross corunlsslons of $21633.+3
of uhlch the taxpayer received a )3% commisslon or $1r132.37i that

'the tarpayer sar^l thls customer ln both 0anada and Ner^r Jersey durlng
the year 1959 and spoke to him on varj-ous occaslons by phone fron
hls hone ln New Jersey; that the ordels to buy_-and selL wexe received
either in Canada or New Jersey but not in New York. In addltlon
thereto, the tarpayer testif led that the gross cornmlsslons on orders
received by hin r,rlthtn the State of New Jersey durlng the year 1959
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VICTOB e. F.AI,B0 and DOR0TIIY F4J,B0? his wlfe

totaLled $11+1832.70; that his gross conmlsslon of 43fi on sald
a.mount anounted to $61378.06; that these custoners coroprlsed. hts
reLatives and neighbors all of ruhom reside ln Ner^r Jerse]tr where the
orders were takerr. The total conlalssj.ons earned by the taxpayer
outslde of the State of New York aeounted to {i7r510.}+3. The tax-
payer subroitted a letter fron his employer indlcating that the
ta:rpayer has been enpowered slnce the day he joi.:eed the flrn to
transact business ln New Jersey or any other state he deems desir-
abl-e. lle also contends that the f::cone Tax Bureau allowed hlm an
allocation for out-of-state earnings for the years 1960 and 1961
based upon the same facts that existed in L959 for which the assess-
ment was issued dlsallowing the alLocation.

It i-s to be noted that no rrnincorporated business tax was
ever assessed agalnst the taxpayer sinee the Incoroe Tax Bureau ap-
Farently deemed. hlm to be an enrployee and not an lndependent con-
tractor; that the only assessment issued against the ta4payer was
for the /eax 1959

It is to be noted. that if the ta4payer uere held to be an
tndependent contractor and not an enployee of the prlnclpal; whose
sglg- place of buslness ls located !r }Teir York Clty, the sole pLace
of the ta:cpayerrs buslness as an tndependent contri,ctor would be the
office of the princlpal ln New York City slnce the taxpaJer malntairied.
no other office outside of the State. in that eventr'errty conmlssions
received by the taxpayer as ar. lndependent contraetoi would be. attrib-
utable tq the New Ybrk City office ln accordance with Article )57 ot
the Incoroe Tax Regulatlons. In explajnlng this artlcle, the Income
Tax.Bu.reau, l4anual of Po11ey, Artiele 457; Page 2 (Pronulgated Btz5/58)
s ta tes :

rrlf the facts show that an lndeirendent contractor who
is a non-resident malntalns hls onlv pl,ace of business
g!€igg, New York State I such as an offlce nalntalned in
his horne, no part of his comnlssions would be taxable,
even lf patd for sales made ln New York. 0n the other
hand, lf the only place of business maintalned. by such
inde,oendent contractor ls located jg New York Statel
all of hls conmlssLons would be taxable even though he
sel1s outslde the $tate, f irch place of buslness mlght
be, for example, office space piovided for his use at
the New York location of one of his principals
(Opinion 9f _Dgputy Comnlssj.oner and 

^Cor:nsei, 
dated

July 1/, tgr3)i,

0n the other hand, slnce the Ineone Tax Bureau has consis-'
tently held the taxpayer to be an enployer and slnce hls enployuent
as a.customerts man.by g New York fi in supports such action, the
questlon arlses as to whether or not, as aix employee, the thxpayey
is entltled to an allocatlon outside the state of New York.
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VICTOR G. FAJ,B0 and DOBOTItr FAlBOr hls wife

In lnterpretiag ArticLe 45f of the Incone Tax Regulatlons,
the Incone Tax Brrreau !{anual of Pollcy statesl

ilfn the apportionment of commlssion lncome of a
non-restA6irt on the basl-s of sales rnade wlthln and
wlthout New Yortri State, the locations to be used
are r,ihere the sales weie actually made and 99,!. the
geographic locatlons of the customexs. ft often lappens
itra[ iifes are nade to out-of-state custoners whtle t!"y
a-re visfiine itre Wew York place of buslness of the sales-
manrs enrployer.  Other sales' to such customerF 4.?y.be..
riiae by fua:.i-or telephone fron 1rlthin New York State.rr

l- In interpretlng /lrticle f6 og the Buslness
the Incone Tax Buieau Manual of Policy (Bus:ness Tax
Puse t-5/15/59),  states:

Tax Regu.lations,
Article 16-

tlThe fact that a.rr. employee may be a non-resldent who
is entitled to aliocEte h:is corunisslons on the basis
of sales nade wlthlrr and ulthout New York $tate for
personil Ineome Tax purposes, has no bearlng o1 whe-
ther or not allocit ibn is peimttted to his enployer.rr

Accordingly, even lf the taxpayer is permltted_-to allocate
comrnisslons to soiries r,rithin and withou.t the $tate of ltew York as
rn e*pfoye€r the princlpal whose sole plaee of buslness 1s located
in }Teiv Ybrk'would-not bb permitted an r a].Locatlon.

f- The ne:ct questlon uhlch arises ls to determlrre the location
rrlhere the sales uefe rnade. In the case of a non-resldent salesman
apportiontng conmtssion lncone on the basis of sales rnade outslde
th?: state, iuch conriissions would be attributable to sources outside
tfre State, notvrlthstandlng the practlce of .ratif lcatlon and flnal
approval-6f aff sales by {tre hoile offlce of the salesuran located
r^littrin tne state, Ilowever, if sueh salesman receives an order bstate, I lowever, if such salesman receives an order by

r 1 r.r4 * la.f  n ' t- laa . i ' ;^ anrnm'i qq{ nn {nrroma wotrlr !  be attf  ib-pnone or nrall ulthin th.e siatg, eornmisrlfoR-ln9otre woul$_!9.attrlyl lvrre'  vJ luqJl  w a 9laIrr  vr-r- l= a u9 vE; I  vvsulr ;e v4vr '

irtatfe to sources r^;j.thln the State of lTelr York as previously
g explaiJred.

The o-uestion, thereforel arises uhether the taxpayer-ls.to
be deemed a salesman iuthorized to r:rake sales outsLde of the State
;i N;;-Yorti. 

--Ordinarify, 
ttre-nours of a customerrs man employed by

a brokerage firm are thb'regular hours set by his enployer. Tl"-
transactl6ns of buying and ielling stock are ordinarily conducted

f during the hours of emp1o3'nent. trfg- argl thus, co?fronted with.t
^ r r ^ a { - i n n  a r  r , r h ^ * h ^ a  e a ' r a e  ; ; ; ; - t t t r  t t r o  t i r n " v o r  o u t s l - o e  t h e  S t a t e

theduJLng Tne nours or emploJrnenl . l i je are, rnus2 corflr-errueq
question of vhether sales made by the taxpayer_91t::9:.,-"t:
;i-N;; torto, r,ot Auring tfre reguiar toll.t.of .-enploYlngntr il€ to be
i ^^n^, r  c^ ' l^c o* t - r i l r r r toh ' la  tn 

" i l t rn , ros 
r r l i th ln th ls  State On thg gIoU;;";;; ;;i;3 utt"it1ttable to iSurces within thlb state on the sround
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that such sales roere nade outside the state merely for.the conven-
ience of the enployee and could have been made wtthln the state
Ot-rr=ng regUlar houis. lnle rnust, therefore, declde r'thether the
eniploiee Is required pursqant fo his contiact of enploynent uith
his enployer or pursuant to the employer|s dlrectlon to transact
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